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Current Topics. 


In Curia Parliamenti. 

Tuts WEEK has seen passed through all its stages the Irish 
Agreement Bill—a measure which has been heralded like a 
number of its predecessors on this subject—as a final solution 
of the Irish problem. As is but natural, the Bill met with 
hardly any open opposition in either House, but, whilst its 
objects were on all sides recognized as laudable in the extreme, 
there was an air of disappointment and dissatisfaction in some 
quarters at the financial provisions contained in it. 

The following progress was made with various measures in 
the House of Lords during the week: The Workmen’s Com- 
pensation Bill passed through Committee stage, and was 
reported with Amendments to the House. The Committee 
stage of the Petroleum Bill was concluded, and this also was 
reported to the House. The Rating and Valuation Bill was 


read a second time, after Lord Parmoor had withdrawn his | 
| (Potter v. Turral and others). 
‘for conspiracy by which the defendants had, he alleged, 


motion to reject it on grounds that it only followed to a certain 
point, instead of to its logical conclusions, the report made in 
1901 by the Royal Commission on Local Taxation. In 


particular, he urged, it failed to provide for the differentiation | 


between rates which benefited ratepayers directly and those | 
' with having stolen his money, the Lord Chief Justice remarked 


passed through Committee, with an amendment moved by the | that he would not allow that matter to be gone into. 


which were of national concern. The Criminal Justice Bill 
Lord Chancellor to Clause 18, giving power to dispense with 
Grand Juries at Quarter Sessions, where all persons com- 
mitted had pleaded guilty. The Mining Industry (Welfare 
Fund) Bill also passed through Committee. 

The House of Commons on Tuesday, agreed with the reso- 
lutions imposing safeguarding duties on certain articles, and 
Sir P. Cuntirre Lister then brought in the Safeguarding 
of Industries (Customs Duties) Bill, which was read a first 
time. This Bill was read a second time on Wednesday. 

In view of the correspondence which has recently appeared in 
various papers, with respect to the powers of the General 
Medical Council, the reply given by a Lord of the Treasury in the 
House of Commons on Wednesday is interesting : ‘‘ 1 am asked 
by the Lord President of the Council to say that there is no 
appeal from the General Medical Council to another Court, but 
a medical practitioner struck off the register may, at any future 


session, bring up his case for revision, and his name may be, 
and often is, restored to the register. In all inquiries the 
Medical Council is assisted by a lawyer of great experience and 
ability. It has, since its creation in 1858, performed the duties 
entrusted to it without serious criticism, and, as at present 
advised, my noble friend does not think that sufficient reason 
has been shown for setting up a Committee of Inquiry. 

Miss WILKINSON was, on Wednesday, given leave to 
introduce a Bill making it compulsory for municipal cor- 
porations to appoint women police, but Mr. LANspuRY was 
refused permission to bring in a Bill “To prohibit the 
Attorney-General or Solicitor-General acting as members of 
the Cabinet, or occupying the position of judges of the High 
Court or the office of Lord High Chancellor.” 


Civil Proceedings and a Felony. 

AN INTERESTING incident occurred in the trial last week 
before the Lord Chief Justice of an action”for conspiracy 
The Plaintiff claimed damages 


obtained a laundry at what he contended was a gross under- 
value. When counsel for the defendants proceeded to cross- 
examine the plaintiff as to whether he charged the defendants 


The 
plaintiff had either to proceed with the charge of larceny and 
embezzlement in a criminal court, or to go on with the present 
case on the footing that the allegation of crime was entirely 
ignored. The rule is that where the same act or conduct 
constitutes a felony and a tort, a plaintiff cannot sue for the 
tort unless and until the defendant has been prosecuted for 
the felony, or a reasonable excuse has been shown for his not 
having prosecuted. Until the case of Smith v. Selwyn, 1914, 
3 K.B. 98. it was not clear how this rule was to be enforced, 
but there it was decided that the proper course was for the 
court to stay the civil proceedings until the criminal pro- 
ceedings had terminated. A husband and wife in that case 
brought an action against A.B. on facts which constituted a 
felony within the Offences Against the Person Act, 1861. 
The decision of the court which tried the action to stay the 
civil proceedings was confirmed by the Court of Appeal. It 
lo 
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may be pointed out that the reason for the rule is that public 
policy demands the prosecution of offenders. Thus a person 
cannot advertise for the return of stolen property and under- 
take not to ask any questions with respect thereto. The rule 
does not appear to be enfore d when the offender has been 
brought to justice at the instance of some other person injured 
Further, it does not prevent the owners 
of goods from suing to recover them from an innocent person 
who did not buy them in m irket overt, whether the offender 
has been prosecuted or not. A trustee in bankruptcy is not 
debarred under this rule, as he stands for the creditors and 
not for the injured person. The Fatal Accidents Act, 1846, 
enables an action thereunder to be brought notwithstanding 
that the act complained of amounts to a felony. 


The Public Authorities Protection Act, 1893. 

Tue Court of Appeal have affirmed the decision of the 
Divisional Court to the effect that the period of six months, 
which is fixed by s. | of the Public Authorities Protection 
Act, 1893, as the period within which an action must be 
brought in respect of any neglect or default in the execution 
of any public duty, runs, not from the date of the accrual 
of the cause of action, but from the date of the neglect or 
default complained of. Freeborn v. Leeming, The Times, 
2lst November, 1925. There the plaintiff, who had been 
run over by a motor car and had his hip dislocated, was taken 
into the workhouse infirmary on the 6th September, 1923, 
and he came under the care of the defendant. On his admis- 
sion to the infirmary, according to the finding of the county 
court judge, no proper or sufficient examination was made by 
the defendant, with the result that, after ceasing to be under 
the care of the defendant, the plaintiff eventually had to have 
an operation performed, which left him with a shortened 
leg and rendered him unfit for heavy work. The plaintiff 
issued a writ on the 25th April, 1924, six months and two 
days after he left the defendant’s care, 15th October, 1923. 
The Court of Appeal held that the defendant was protected 
by reason of the Public Authorities Protection Act, 1893, 
more than six months having elapsed from the act,, neglect 
or default. Now s. 1 (a) of the above Act provides that 
the action must be “commenced within six months next 
after the act, neglect or default, or in case of a continuance 
of injury or damage within six months next after the ceasing 
thereof.” It was contended on behalf of the plaintiff in 
the above case, that the six months must run from the accrual 
of the cause of action ; 


by a similar offence. 


that no cause of action arose until 
damage arose; and that no damage occurred till within 
six months before action brought. The Court of Appeal, 
however, held that the time was to be calculated not from 
the accrual of the cause of action, but from the date of the 
act, neglect or default complained of, and, on the facts, 
there could not be said to be any act, neglect or default any 
later than the 15th October, 1923, that being the date when 
the plaintiff ceased to be any longer under the care of the 
defendant. As regards the further argument, advanced 
on behalf of the plaintiff, that the injuries or damage was 
continuing, the Court indicated that this point had already 
been decided by the Court of Appeal in Carey v. Bermondsey 
Borough Council, 20 T.L.R. 2, where it had been held that 
the words, “a continuance of the injury or damage ” meant 
a continuance of the act which caused the injury or damage. 


Interpleader. 

AN IMPORTANT point of practice was decided by Mr. Justice 
Swirt in Allmett v. Mills (42 T. L. R. 68). In that case the 
plaintiff had negotiated for the purchase of a house, and had 
handed to the defendant, his agent, in addition to the deposit the 
sum of £490 which was to be paid to the vendor on completion. 
Completion did not take place, and eventually the plaintiff 
brought an action against the defendant to recover the amount 
paid to him. The vendor, however, claimed that the plaintiff 








was liable to him for £100 damages, and directed the defendant 
not to pay over that sum to the plaintiff The defendant 
accordingly interpleaded in respect of the £100, and the 
Master directed an issue and that the defendant should pay 
into court the £100 less his costs. The issue was decided in 
favour of the purchaser. The plaintiff thereupon issued a 
summons for judgment, for the £100 in full, but objection was 
taken that the Master’s order allowing the defendant to deduct 
the costs was final. The Master thereupon directed the issue 
to be tr ed under Order XIV. Mr. Justice Swirt held that the 
defendant had misconceived the situation, and that he was 
not justified in refusing to pay the £100 to the plaintiff. 
He had no defence and had no right to start interpleader 
proceedings. The learned judge further held, that the order 
made by the Master was an interlocutory order and was not 
final, and that the Master’s order merely relieved the defendant 
from paying into court the full sum of £100 until it was decided 
whether the action was properly defended and the inter- 
pleader summons rightly issued. The point is extremely 
important and at the same time a difficult one. It seems 
inequitable, however, that the agent in such case, who is in 
effect in the position of a stakeholder, should not be entitled 
to take interpleader proceedings to protect himself, and to 
throw the burden of payment of those costs on the unsuccessful 
party in whose disputes he has no interests whatever. 
Mr. Justice Swirt invited an appeal, and it is to be hoped that 
the matter will be carried further. 


Cats and Pigeons. 

THe RECENT judgment of a Divisional Court, dismissing 
an action against the owner of a cat which had killed some 
valuable pigeons in a loft, will be read with mixed feelings. 
Doubtless the judge’s wisdom will be applauded by the owners 
of cats, but pigeon-fanciers will be less elated about it. The 
decision was an application of the ancient common law of 
England, untempered by statute, and followed some venerable 
old cases to the effect that, whatever might be the duties of 
those who kept cattle, the owner of a dog cannot reasonably 
be expected to prevent it from straying, and neighbours had 
their remedy in chasing it away. The judges held that the 
same law applied to a cat as to a dog, the former animal being 
not less elusive, and of no fiercer a nature. They also ruled 
that neither the cat nor any other animal could belong to a 
class intermediate between wild and tame. The defendant, 
as owner of the animal, pleaded that he did not know its 
propensities, and destroyed it on complaint made, but declined 
to pay compensation, a position which the judges upheld. 

Viewing the matter as, so to speak, a virgin equity between 
owners of cats and owners of valuable birds, it is at least open 
to doubt whether Solon or Solomon or Haroun al Raschid 
would have come to the same conclusion. In Clinton v. 
J. Lyons & Co., Itd., 1912, 3 K.B. 198, in a claim for injuries 
caused by the attack of a cat on a dog and its mistress, 
Bray, J., dealing with the injury to the dog, said (p. 211), 
that it was certainly the common experience of mankind that 
cat and dog will fight, whether the cat has kittens or not. It 
is equally common knowledge that cats hunt pigeons, as any 
judge could see on any day outside the Law Courts. Thus, to 
require “‘ scienter ’’ should be unnecessary, and, for the pur- 
poses of a poultry or pigeon-fancier a cat could equitably be 
deemed a dangerous animal within the doctrine of Rylands v. 
Fletcher, 1868, L.R. 3, H.L. 330, as applied in May v. Burdett 
1846, 9 Q.B. 101 (monkey); Marler v. Ball, 1900, 16 T.L.R. 
239 (zebra) ; Filburn v. People’s Palace, 1890, 25 Q.B.D. 259 
(elephant) ; Curtis v. Mills, 1833, 5 C. & P. 489 (dog), etc. 

One may agree, however, with Bray, J., in his judgment 
above, that in fights of dog v. dog, cat v. cat, and cat v. dog, 
the Court can hardly be expected to distinguish which is the 
aggressor, and the loss should lie where it falls. In such cases 
the savage propensities of the animals cancel, but the wanton 
attack of a cat by a dove may be ruled out altogether. 





A et A ETD 











ol 




















Ee eer Ne oes 


edits ed 01> 


Dec, 12, 1925 








THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. [Vol.70] rot 








—- 


Combination in Defence of Trade 
Interests. 


For an exposition of the law relating to combinations in 
defence of trade interests, one cannot do better than refer to 
the decision of the House of Lords in Sorrell v. Smith and others 
1925, A.C. 700. One word of warning, however, is necessary 
at the outset, and that is, that this decision has nothing 
whatever to do with trade disputes or acts done in con- 
templation or furtherance of trade disputes within the meaning 
of the Trade Disputes Act, 1906. 

In Sorrell v. Smith and others, supra, the facts were shortly 
as follows: The appellant was a retail! newsagent who 
obtained his newspapers from a firm of wholesale newsagents 
named Rircniz Brorners, and the respondents were the 
circulating managers of the principal London dailies, and acted 
as a committee known as the Circulating Managers’ Com- 
mittee. It was the policy of a trade union of retail newsagents 
to limit the number of retail newspaper shops in any given 
area, which policy, however, did not commend itself to the 
respondents. Certain newcomers in a district opened news- 
paper shops without the permission of this union, and were 
supplied with papers by Rircniz Broruers. The union took 
the matter up and called upon its members for volunteers 
who would be willing to withdraw their custom from Rircnt 
Broruers. The appellant accordingly withdrew his custom 
from Rircute Brorsers and transferred it to another wholesale 
newsagent, Warson & Sons. Rircnuie Brorners thereupon 
appealed to the respondents, who, being of opinion that the 
policy of the union was injurious to their trade, intervened, 
and in order to compel the appellant to return to Rircutir 
Broruers told Watsons that unless they ceased to supply the 
appellant with newspapers, the supply of papers to them would 
be stopped. The respondents also communicated with 
W. H. Smirn & Son, through whom some of the papers were 
being supplied to Warsons, and requested them to stop the 
supply to’ Watsons unless Watsons ceased to supply the 
appellant. This pressure proved effective, and the appellant 
accordingly brought an action against the respondents 
claiming an injunction and damages. 

It is to be carefully noted that the respondents did not 
procure any breach of contract between the appellant and 
Watsons, because in that event the respondents would have 
been liable in tort, for it has now been clearly established that 
where in the absence of justification a person induces another 
to break a contract with a third person, he will be liable in an 
action for damages at the suit of such third person. This 
principle was established by the cases of Lumley v. Gye, 1853, 
2 E. & B. 216, and Bowen v. Hall, 881, 6 Q.B.D. 333, and the 
authority of these cases, although doubted in Allen v. Flood, 
1898, A.C. 1, was definitely established in Quinn v. Leathem, 
1901, A.C. 495, and South Wales Miners Federation v. 
Glamorgan Coal Co., 1905, A.C. 239 (see also Conway v. Wade, 
1909, A.C. 506; Larkin v. Long, 1915, A.C. 811). One point 
to be noted, however, in this connexion, is the peculiar 
provision in s. 3 of the Trade Disputes Act, 1906, according 
to which, “an act done by a person in contemplation or 
furtherance of a trade dispute”’—for the definition of which 
see 8. 5 (3) of that Act—“ shall not be actionable on the ground 


only that it induces some other person to break a contract of 


employment, or that it is an interference with the trade, 
business, or employment of some other person, or with the 
right of some other person to dispose of his capital or his 
labour as he wills.” 

What are the rules to be applied where a combination of 
persons compels other persons by lawful means to exercise their 
legal rights in such a way as to cause damage to third 
persons ? 

Two propositions of law emerge from the judgment of the 
Lord Chancellor in Sorrell v. Smith, 1925, A.C., at p. 712: 

““(1) A combination of two or more persons wilfully 





to injure a man in his trade is unlawful, and if it result in 

damage to him is actionable. 

““(2) If the real purpose of the combination is not to 
injure another but to forward or defend the trade of those 
who enter into it, then no wrong is committed and no 
action will lie, although damage to another ensues.” 

The distinction between the two classes of case is sometimes 
expressed by saying that in cases of the former class there is 
not, while in cases of the latter class there is, just cause or 
excuse for the action taken. 

As regards the first proposition, the earliest case which 
establishes it is perhaps Garrett v. Taylor, 1620, Cro. Jac. 567. 
There it was held that an action would lie against persons 
for threatening the workmen and customers of a stonemason, 
so that they respectively desisted from working for and dealing 
with him. Again in Gregory v. Duke of Brunswick and Vallance, 
1843, 6 M. & G. 205, it was held that an action would lie against 
the defendants for hiring persons to hoot, hiss, groan and yell 
at the plaintiff, who was an actor during his performance on 
the stage. Again in Temperton v. Russell and others, 1893, 
| Q.B. 715, the Court of Appeal held that an action would lie 
against the defendants, not only for maliciously procuring 
breaches of contract, entered into by third persons with the 
plaintiff, but also for maliciously conspiring together to injure 
him by preventing persons from entering into contracts with 
him. ‘ The next point ” said Lord Esner, M.R., in that case 
(zb., at p. 728), “‘is, whether the distinction between the 
claim for inducing per ons to break contracts already entered 
into with the plaintiff, and that for inducing persons not to 
enter into contracts with the plaintiff, can be sustained, and 
whether the latter claim is maintainable in law. I do not think 
There was the same wrongful 
There was 
rather a 


that distinction can prevail. 
intent in both cases, wrongful because malicious. 
the same kind of injury to the plaintiff. It seems 
fine distinction to say that where a defendant maliciously 
induces a person not to carry out a contract already made 
with the plaintiff, and so injures the plaintifl 
but where he injures the plaintiff by maliciousi: 
1 person from entering into a contract with the 
which he could have otherwise entered into, it is not actionable. 
At any rate it appears to me that on the principle acted on in 
the case of Greg ry Vv. Duke of Brun wick, where defe ndants 
conspire or combine together m uliciously to injure the plaintifl 
by preventing persons from entering into contracts with him 
and injury results to the plaintiff, it is actionable.” 

The next case, in order of time, to which reference should 
be made is Quinn v. Leathem, 1901, A.C..495. There the 
plaintiff was a butcher who had in his employ certain non 
union men. The trade union called upon him to dismiss 
these men, and on his failure to do so the defendants induecd 
a particular customer of the plaintifi, one Munce, to withdraw 
his custom from the plaintiff, and to compel Munce to 
take this course they threatened to call out all his employees. 
The House of Lords held that an action would lie against 
the defendants. Now, the facts in the earlier decision of 
the House of Lords in Allen v. Flood, 1898, A.C. 1, were 
very similar, and yet the House of Lords held that no action 
, It is nec ssary, however, to examine the actual 


actionable, 
iy preve nting 
plaintiff, 


would lie. ’ 
facts on which the judgment of the House of Lords in Allen 
v. Flood was based. In that case, the respondents were ship- 
wrights employed ** for the job,”’ on the repairs to the wood- 
work of a ship, and were liable to be dischi rged at any time. 
Objections for certain reasons were taken by other iron 
respondents being employed, and the 
appellant, who was a delegate of the trade union, was 
sent for by the ironworkers, and informed that they 
intended to leave off working. The appellant accordingly 
informed the employer that unless the respondents were 
all the ironworkers would be called out. 
charged the respondents. 
st instance that there was 


workers to the 


discharged, 


The employers accordingly duly di 
It should be observed in the fir 
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no finding of combination or conspiracy, and further that 
the appellant (the defendant) had violated no legal right 
of the respondents, and had done no unlawful act nor used 
any unlawful means in bringing about the termination of the 
employment of the respondents. It is on these grounds that 
Allen v. Flood is distinguishable from Quinn v. Leathem. 
As Lord Hatssury, L.C., said in his judgment in Quinn v. 
Leathem, supra, at p. 506, “now the hypothesis of fact upon 
which Allen v. Flood was decided by a majority of this House 
was that the Defendant there neither uttered nor carried into 
effect any threat at all; he simply warned the plaintiff’s 
employers of what the men themselves, without his permission 
or influence, had determined to do, and it was certainly 
proved that no resolution of the trade union had been arrived 
at at all, and that the trade union official had no authority 
himself to call out the men, which in that case was argued 
to be the threat which coerced the employers to discharge 
the plaintiff. It was further an element of the decision 
that there was no case of conspiracy or even of combination. 
What was alleged to be done was only the independent and 
single action of the defendant, actuated in what he did by 
the desire to express his own view in favour of his fellow- 
members.” In short, it may be said that all that Allen v. 
Flood decided was that “an act which does not amount to a 
legal injury cannot be actionable because it is done with a 
bad intent.” (Per Lord MacNaauTen, in Quinn v. Leathem, 
supra, at pp. 508, 509.) 
(To be continued.) 








Obligation of Shipowners 
To Wait for Orders at Port of Call. 


Tue Court of Appeal, in affirming the decision of Rocuer, J., 
in Proctor Garratt Marston, Ltd. (Rosario) v. Oakwin 8.8. Co., 
Ltd., 41 T.L.R. 645, have laid down an important principle 
with regard to the nature and extent of the obligation cast 
upon a shipowner to wait for orders on arrival at a port of 
call (Times, 3rd inst.). In that case the charter-party 
provided inter alia that “‘ Orders &c. to port of discharge are 
to be given to the master within twenty-four hours after 
receipt by consignees of master’s telegraphic report to con- 
signees of his arrival at the port of call.’ Before starting 
from Rosario the master informed the charterers that the 
steamer would call at St. Vincent. About twenty-four hours 
before reaching St. Vincent the master sent a wireless message 
to the London office of the charterers informing them that he 
was nearing St. Vincent, and on the day of arrival (a Saturday) 
notified them by cable that he had arrived and was awaiting 
erders. Owing to the fact that the following Monday, 
ith August, was a Bank holiday, the cable did not reach the 
charterers’ office until the Tuesday (5th August). In the 
meantime, however, the vessel had left St. Vincent, leaving 
that port at 8 p.m. on the day of her arrival there. On the 
Wednesday (6th August) the charterers had already sold the 
cargo, which they described as “ shipped in good condition 
per s.s. ‘ Watsness,’ arrived St. Vincent,” and on the same 
date they had cabled to the master at St. Vincent to discharge 
the cargo at Bilbao. 

The buyers, on learning that at the date of their contract 
the ‘* Watsness ’ was not awaiting orders at St. Vincent, 
refused to accept the cargo. The charterers (the sellers of the 
cargo) accordingly brought an action against the owners of the 
vessel to recover the amount of damages for which they were 
liable to the buyers. It is to be observed that there was no 
express provision in the contract that the ship should wait for 
at least twenty-four hours at the port ; but the court held that, 
inasmuch as the contract provided that orders as to port of 
discharge were to be given within twenty-four hours after 
receipt of the master’s telegraphic report of his arrival, an | 


implied condition was to be read into the contract that the 
master should wait at the port of arrival for at least twenty- 
four hours and a reasonable time thereafter. The master was not 
bound to wait an indefinite time, but it was his duty to wait 
for a reasonable time (Sievcking v. Maas, 6 E. & B. 670). 

Attention should be drawn to another point of importance 
that was raised in Proctor Garratt, etc., v. Oakwin S.S. Co., Ltd., 
supra. The shipowners contended that there was no obliga- 
tion on the part of the master to wait, where he had made 
effective arrangements to have his orders forwarded to him by 
wireless, but the Court of Appeal held that in the absence of 
express provision to that effect, an implied condition could not 
be read into the contract, to the effect that a communication by 
wireless after leaving the port of call might be substituted for 
a communication to be received by the master at the port of 
call, the language of the charter-party being plain and 
providing for the old-fashioned way of communicating with a 
ship in port. 








Landlord and Tenant Notebook. 

Mr. Justice McCardie recently delivered a judgment which has 
an important bearing on the construction 

Covenant by of covenants entered into by a lessee, with 
Tenant to Pay regard to the payment by him of assess- 
Assessments, ments, impositions and outgoings : Lowther 
Impositions and v. Clifford, 1925, W.N. 255. There premises 
Outgoings. had been let for a term of seven years in 
1884 at a rent of £46. The lease contained 

a covenant by the tenant to pay during the term all “ assess- 
ments, impositions and outgoings ” now payable or thereafter 
to become payable by either landlord or tenant in respect of 
the premises. At the end of the term of seven years, the 
tenant continued in occupation as tenant from year to year. 
In 1924 the urban district council called upon the landlord 
to pay the sum of £188 for work done upon the road, on which 
the demised premises abutted, under the Private Street Works 
Act, 1892. The landlord paid this sum and sought to recover 
it from the tenant. Now it has been held in Batchelor v. 
Bigger, 60 L.T.R. 416, where the tenant covenanted inter alia 
to pay all existing and future assessments and outgoings of 
every description payable by the landlord or the tenant, that 
the tenant would be liable under such a covenant for the 
expenses of paving a road abutting on the demised premises. 
Again, in Foulger v. Arding, 1902, 1 K.B. 700, it has been 
held that a tenant would be liable under a somewhat similar 
covenant for the expense of removing a foul and offensive 
privy and constructing in its place a water-closet in accordance 
with the bye-laws of the London County Council. So again, 
in In re Warriner : Brayshaw v. Ninnis, 1903, 2 Ch. 367, the 
duty and expense of complying with a notice from the sanitary 
authority to reconstruct drains has been held to be an 
‘‘ imposition,” and that too, notwithstanding the absence from 
the covenant of the words “ imposed on the landlord and 
tenant,” and notwithstanding also the shortness of the 
tenancy (three years). This latter question, i.e., whether any 
distinction was to be drawn by reason of the shortness of the 
term, was considered by the Court of Appeal in Stockdale v. 
Ascherberg, 1904, 1 K.B. 447. Previous to this case, there 
had been decisions in which the court was of opinion that the 
liability of the tenant under such a covenant must be con- 
siderably narrowed down, when the tenant is merely a tenant 
from year to year. Thus in Valpy v. St. Leonard's Wharf Co., 
1903, 1 L.G.R. 305, it was held by reason of the shortness of 
the term and the small value of the property—the rent being 
£20 a year—that it could not have been in the contemplation 
of the parties that the tenant should be liable under a covenant 
to pay outgoings, to bear the expense incurred by the landlord 
of reconstructing a drain or paving a yard under notice from 
the sanitary authority requiring him to abate a nuisance. 
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This case was followed in Harris v. Hickman, 1903, 1 K.B. 13, 
where the court was of opinion that, even if the expenditure 
incurred in that case was an outgoing, the tenant could not 
be called upon to bear it, having regard to the proportion 
which the expenditure bore to the yearly rent, and the fact 
that at the time when the expenditure was incurred the 
tenant had become a yearly tenant, by holding over. 

The Court of Appeal, however, in Stockdale v. Ascherberg, 
supra, appear to have taken the view that no distinction can 
be drawn by reason of the fact that the expenditure which 
the tenant is called upon to bear is out of all proportion to the 
rent paid by the tenant and to the beneficial value of the 
property to him ; for in this case, the tenant was a tenant for 
a term of three years and he was mulcted to the extent of 
more than one and a half years’ rent in respect of the expenses 
of the improvement in question. Mr. Justice MeUardie 
accordingly held in Lowther v. Clifford, supra, that the tenant 
was liable for the expenditure, notwithstanding that at the 
material date he had become merely a yearly tenant. Inso- 
far, therefore, as Valpy v. St. Leonard’s Wharj{ Co. and Harris 
v. Hickman decided that the shortness of the tenancy relieved 
the tenant from the burden of his covenant, they are not tc 
be regarded as good law. 8. 








A Conveyancer’s Diary, 


The maximum number of personal representatives acting in 

respect of one property is fixed by s. 160 (1) 
The Number of the Judicature Act, 1925 (re-enacting s. 12 
of Personal of the Ad. of E.A., 1925), which provides 
Representatives. that probate or administration are not to be 

granted to more than four persons in respect 
of the same property. The expression “representation ” 
is used in the repealed section (s. 12) of the Ad. of E.A., 
where it means the probate of a will and administration : 
ib., s. 55 (1) (xx). Administration is a species of the 
genus representation. It is defined in s. 55 (1) (i), 1b., as 
meaning “‘ with reference to the real and personal estate of a 
deceased person, letters of administration, whether general or 
limited or with the will annexed or otherwise.” 

The same Act when fixing the minimum number of repre- 
sentatives in certain circumstances, in effect, draws a distinction 
between administration and probate, for the Judicature Act, 
1925, s. 160 (1), enacts that administration, if any beneficiary 
is an infant, or if a life interest arises under the will or intestacy, 
is to be granted either to a trust corporation (with or without 
an individual) or to not less than two individuals. In other 
words, the Act expressly provides for the appointment of a 
minimum number of administrators, but only in two specific 
cases; in all other cases where administration is asked for, 
the court is not bound by any statutory provision requiring 
it to refuse administration. On the other hand, the Act does 
not expressly Jay down that more than one executor must, in 
certain cases, be named in a will. Nor does it provide that 
probate will, in certain cases, only be granted to more than 
one executor. The provisions of s. 160 (2) of the Judicature 
Act, 1925, must also be borne in mind. They are a re-enact- 
ment of s. 12 (2) of the Ad. of E.A., 1925. If there is only one 
personal representative (i.e., executor or administrator), not 
being a trust corporation, then during the minority of a 
beneficiary or the subsistence of a life interest and until the 
estate is fully administered, the court may, on the application 
of any person interested, or of the guardian, committee or 
receiver of any such person, appoint one or more personal 
representatives in addition to the original personal representa- 
tive in accordance with probate rules and orders. This sub- 
section again, be it noted, does not make it impossible for one 
executor to act in the administration of an estate to which an 
infant is entitled, or in which a person is entitled to a life 
interest- The position so far is perfectly clear, 











Now suppose representation has been granted to one personal 
representative, not being a trust corporation (i.e., when this 
can be done). How far can that sole representative give valid 
receipts for the sale of any land forming part of the deceased’s 
estate? In answering this query, attention must be drawn 
to one section of the Ad. of E.A., 1925, ie, s. 39, and two 
sections of the L.P.A., 1925: ss. 27 (2) and 33. Section 39 
(of the Ad. of E.A.) prov ides that in dealing with the real 
and personal estate of the deceased his personal representatives 
shall, in four circumstances, i.e., for purposes of administration, 
or during a minority of any beneficiary, or the subsistence of 
any life interest, or until the period of distribution arrives, 
have the same powers as a_ personal representative had before 
1926 with respect to personal estate vested in him, and also 
all powers conferred by statute on trustees for sale. This, 
of course, refers to the portion of the L.P.A., 1925, which 
deals with dispositions on trust for sale, .i.e, ss. 23-33. Section 
27 (2), 2b, enacts that, notwithstanding anything to the 
contrary, in a disposition on trust for sale of land or in the 
settlement of the net proceeds, the proceeds of sale or other 
capital money arising under the disposition shall not be paid 
to or applied by the direction of fewer than two persons as 
trustees of the disposition. An exception, however, is made 
where the trustee is a trust corporation, and the sub-section 
is definitely stated not to affect the right of a sole personal 
representative as such to give valid receipts for or direct the 
application of the proceeds of sale or other capital money. 
Again, s. 33, tb., declares that the provisions of this portion of 
the Act relating to trustees for sale, are to apply to personal 
representatives holding on trust for sale, but without prejudice 
to their rights and powers for purposes of administration. 
The position, it is submitted, is clear that in cases where there 
is a sole personal representative, so long as he is acting for the 
purposes of administration, he ean give a valid receipt for the 
proceeds of sale of land. When, however, the estate is cleared 
and the personal representative, say, assents to himself as 
trustee, then different considerations apply and a valid receipt 
for capital money must be given by at least two individuals 
as trustees or by a trust corporation. 
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LAW OF PROPERTY ACTS. 
Points in Practice. 


In this column questions from Annual! Subscribers are invited and 
will be answered by an eminent Conveyancer. All questions should 
be addressed to—The Manager, “The Solicitors’ Journal,’’ Oyez 
House, Fetter Lane, E.C.4. The name and address of the Subscriber 
must accompany all communications, which should be typewritten 
{or written) on one side of the paper only, and be in triplicate. 





Lessee’s Breacu oF COVENANT. 

53. Q. If the lessor upon the determination of a full repairing 
lease accepts the rent to the end of the term and gives a clean 
receipt therefor, is he then estopped from surveying the 
premises and claiming a monetary payment in respect of 
dilapidations on the assumption that no notices to repair were 
uncomplied with at the end of the term ? 

A. The distinction must be kept in mind between waiver 
of the right to forfeiture for a breach of covenant and waiver 
of the right to sue on it. At common law acceptance ot rent 
accrued due after breach of covenant is waiver of forfeiture 
for it, but not waiver of forfeiture for a continuing breach : see 
New River Co. v. Crompton, 1917, 1 K.B. 762. But acceptance 
of rent is not waiver of the right to sue, and a landlord need 
not refuse his rent after the term has ended because damages 
for breach of covenant to repair are not tendered also. The 
new legislation does not alter the law in this respect, save as 
to unreasonable notice to make decorative repairs, ete. : 
L.P.A., 1925, s. 147. But this does not apply to the end of 
the term: see s. 147 (2) (iv). The action, if commenced after 
the expiration, would be based on the covenant to deliver up 
in repair as in Joyner v. Weeks, 1891, 2 Q.B. 31. 

RESTRICTIVE COVENANTS. 

54. Q. Does the word “rights” in s. 72 (2) (iii) of the 
§.L.A., 1925, include building restrictions ? If not (or if so, 
and they are not registered), can a tenant for life under s. 72 
overreach building restrictions on settled land ? 

A. “ Rights”’ certainly include those conferred by restrictive 
building covenants, whether pre-1926 under (iii) (a), supra, 
or post-1925 under (iii) (6), and the L.C.A., 1925, s. 10 (1), 
Class D (ii). If it were otherwise, the tenant for life would 
have greater powers than an owner in fee. Should the person 
entitled to the benefit of any post-1925 restrictive covenant 
fail to register it, it will not bind a purchaser for value, 

55. Q. Quite a large part of the land near country towns is 
subject to restrictive covenants. As restrictive covenants 
have to be registered, but not re-registered (and they would 
not be where the whole of an estate has been sold even if they 
could be), what happens to restrictive covenants when sufficient 
time has elapsed for the name of the person who registers 
them to be prior to the root of title ? 

A. In the above question “the name of the estate owner 
whose estate is intended to be affected ’’ should be substituted 
for “name of the person who registers them,” see L.C.A., 
s. 10 (2). A purchaser of land will be bound by restrictive 
covenants on the register. Perhaps future legislation will 
require them to be re-registered every thirty years, but the 
problem is not yet pressing. In any case, the vendor who 
knowingly suffers restrictive covenants and does not disclose 
them is liable on his covenants for title. No doubt the practice 
discussed in “ A Conveyancer’s Diary,’’ 70 Sot. J., p- 121, will 
become general. An official certificate of search will be obtained 
on every transfer for value of land; ona subsequent transfer 
for value the former certificate will be noted on the abstract, 
and another official certificate of search for the later period 
will be obtained. In this way all need for re-registration will 
be obviated, and purchasers will obtain actual knowledge as 
well as notice of registered restrictive covenants. 


UNDIVIDED SHARES. 
56. Q. In the year 1890 A, B, C, and D were four tenants 
in common in equal shares. In 1895 C sold his undivided 





fourth share to A and B, as tenants in common, in equal shares. 
Since then A has died, leaving all his property to six trustees 
in trust for twenty beneficiaries, as tenants in common, in 
equalshares. B has died, leaving his property to three trustees 
in trust for ten beneficiaries, as tenants in common, in equal 
shares, and D has died intestate, and his successors are five 
persons, who are tenants in common in equal shares. 

The property has not been sold, and there is no intention at 
present to sell. Leases have heretofore been granted by the 
respective trustees of the wills of A and B, and the 
administrator of D. 

After 1925, who will be the proper persons to grant leases ? 

A. It is assumed that D died after 1897, and that there 
has been no assent to the descent of the property to the five 
beneficiaries, presumably co-parceners. ‘he entirety of the 
land is then vested in trustees and (not “‘or’’) a personal 
representative ; so para. 1 (1) of Pt. IV of the 1st Schedule 
to the L.P.A., 1925, does not apply; nor do paras. (2) and (3) 
because the intestate’s share is not settled land. Therefore 
para. (4) applies, and by para. (4) (iii) beneficiaries to the 
extent of more than half the land may appoint not more 
than four trustees to hold on the statutory trusts mentioned 
in s. 35 of the Act. These trustees can then postpone 
the sale under s. 25 if they deem it desirable. Until sale they 
can grant leases under s. 28 or delegate their powers to that 
end under s. 29. 

SoLe ADMINISTRATOR—SALE or Lanp. 

57. Q. Section 27 (2) of the L.P.A., 1925, enacts (inter 
alia): ‘* but this sub-section does not affect the right of a 
sole personal representative as such to give vzlid receipts 
for or direct the application of proceeds of sale or other capital 
money as aforesaid.” 

It has been suggested that, while this provision would 
enable one executor to convey land and receive the purchase- 
money, so long as he is executor, because he does not become 
a trustee until his duty as an executor is complete, yet an 
administrator cannot do so, because he is trustee from the 
moment administration is granted to him. Would not the 
use of the term “ sole personal representative ’’ include a sole 
administrator, and enable him to convey and receive the 
purchase-money as such by virtue of the definition of * personal 
representative ”’ in s. 205 (xviii) of the L.P.A., 1925 ? 

A. There is no doubt that a sole administrator, as such, can 
sell land and give a valid receipt, see answers to questions 17, 
p.40, 31, p. 94, and 49, p. 169,supra. And in respect of regarding 
the office of personal representative as a trust, there seems no 
reason for distinguishing that of executor from that of adminis- 
trator, see the definitions of trust and trustee in the T.A., 
1925, s. 68 (17), following with amplification the corresponding 
definition in s. 50 of the T.A., 1893. 

SETTLED LanD—SALF. 

58. Q. A is the present tenant for life of houses and land. 
There are trustees. (nthe death of A, B takes the estate as 
absolute owner. A states that he has been informed that 
under the 1925 Act, he can, with the consent of the 
trustees alone, sell the estate, the purchase-money being 
held by the trustees on behalf of B. 

B will not consent to the sale. Is it correct that A and the 
trustees can sell the estate without the consent of B, and 
deprive him of inheriting an estate which was left to him ? 

A, A’s powers, either under the present or the future law, 
are, of course, under-stated in the above question, for he does 
not require the consent of the trustees to sell, either under the 
present 8.L.A., 1882 to 1890, or uuder the 8.1..A., 1925, with 
the exception of the principal mansion house, if one exists, 
now under s. 10 of the 8.L.A., 1882, and after January next 
under s. 65 of the 8.L.A., 1925. 

The proceeds of sale are, of course, held by the trustees upon 
trust for A, for life, with remainder to B, who thus suffers no 


appreciable hardship. 
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The Law Society. 
LAW OF PROPERTY ACTS LECTURE 
(Sixth of the Series), 
3y Sir BENJAMIN CHERRY, LL.B., 
On WEDNESDAY, 9TH DECEMBER, 1925. 


[Verbatim Report.] 
(Copyright by The Law Society). 
QUESTIONS AFTER LECTURE 
By Mr. Hersert Moncer. 


No. 5. 


1. Y. A, an estate owner of a fee simple, after the 
Ist January, 1926, purports to grant a legal life interest in 
the same to B, with legal remainder to C, in fee ; no trustees 
are appointed ; (a) Does the legal estate remain in A; and, 
if so, under what provision of what Act? (6) Can B obtain 
the appointment of trustees and can these trustees by a vesting 
deed declare the legal estate to be in B, without any concurrence 
of the estate owner ? 

A. The transaction operates as a trust instrument and 
Settled Land Act trustees will be appointed by the court : 
Settled Land Act, 1925, ss. 9 and 11. The Court will make a 
vesting order under s. 12 if required. 

2. Y. A, a remainderman in fee mortgages his interest to 
B (to secure an actual advance) by a deed of charge by way 
of legal mortgage : (a) is B merely in the position as if he had 
a term of 3,000 years in equity? (b) is such a mortgage of such 
an interest a “‘ puisne mortgage ” within s. 10 class C., of the 
Land Charges Act, 1925, so that the same can be registered 
as such, if B has not the title deeds ? 

A. A remainderman only has an equitable interest. The 
charge would only be an equitable charge, it is not a “‘ puisne 
mortgage,” it does not come within s. 87. No land charge can 
be registered if it is an interest arising under a settlement. 
The mortgagee should give notice to the Settled Land Act 
trustees: 8.137. The remainderman should give an irrevocable 
power of attorney to the mortgagee to execute a charge by 
way of legal mortgage when the remainderman acquires the 
legal estate. 

By Mr. H. Norman Buss. 


3. Q. A, by his will proved in 1910, appointed his son and 
daughter (B and C) executors and trustees thereof. A gave 
the residue of his estate to his trustees upon trust to invest 
the same and to pay the income thereof equally between 
3$andC. If the son B should pre-decease the daughter C, 
the residuary estate is to be sold and one-half of the proceeds 
to go to B’s estate and the other half to be invested and the 
income to be paid to the daughter for life, then to her children 
etc. If the daughter should pre-decease the son one moiety 
of the residuary estate is to be held for the son absolutely and 
the other moiety is to be sold and invested for benefit of 
deceased daughter’s children, etc. Apart from the above 
there is no power or trust for sale in the will and the trustees 
are not appointed trustees for the purposes of the Settled 
Land Act. The trustees have entered into a contract to 
sell a freehold property, being part of the residuary estate. 
There are two purchasers and the property is to be conveyed 
to them as tenants in common. It is, however, particularly 
desired that the property shall be conveyed so that on the 
death of one of the purchasers one-half of the property shall 
fall into his estate. How can this be effected ¢ 

A. It seems that there is a future contingent trust for sale 
which would constitute Settled Land Act trustees. B and ( 
also appear together to have the statutory powers of a tenant 
for life. But as they are tenants in common, the land will 
vest in them as Settled Land Act trustees on trust for sale. 
There will be no need for a vesting deed. The property should 
be conveyed to the two purchasers in fee simple on trust for 
sale and to hold the net proceeds in trust for themselves equally, 








By Mr. C. A. 


t. dV. It has been stated that in view of the Law of Property 
Act, 1925, s. 60, it will be unnecessary to use any words of 
limitation in assurances of land; but in view of the wording of 
this section will it be safe to omit them, e.g., if a purchaser 
has contracted to purchase the fee simple, after com- 
pletion it turns out that “the whole interest which the 
vendor had power to convey ’’ was something less than the fee 
simple, what remedy would the purchaser have unless the 
vendor had been expressed to convey the property in fee 


Hunt. 


and 


simple ? 
A. I gave this as a reason 
words. 


in my lecture for using these 


5. Y. What is the object (see ss. 85-87) of prescribing 


alternative methods ot creating mortgages, one by demise and 
the other by a charge by way of legal mortgage ¢ 

A. I explained this in my lecture. 

6. Y. Is the receipt endorsed on a mortgage deed on 
repayment of the mortgage loan (see s. 115) to be undet 


seal? The word “ executed ” is used ? 

A. LT advised the use of a seal in my lec 
of an unincorporated building society. ‘ Ex 
not in reference to receipts necessarily mean under seal. 


‘ 


ture, save in the case 


ecuted does 


7. Y. A contracts next year with B to sell the fee simple 
of certain land. Investigation of A’s title shows that he 
is not in a position to convey because he is a tenant for life, 
and (a) no vesting deed has been executed, and (b) there 
are no Settled Land Act trustees who can execute a vesting 
deed. A is unwilling to incur the expense of applying to the 
court to appoint new trustees. No doubt there are means of 
compelling A to place himself in the position to perform his 
contract (see Re Des Reaux v. Sate h fie l/), but if in the future 
6 may himself apply to the court under the Settled Land Act, 
1925, Sched. 11, para. 1 (5), saved. May 
he do so 2 

A. I think the purchaser could do so, but I should advise 
him to assert his rights under Law of Property Act, 1925, s. 42. 
He cannot obtain a legal title except under the Settled 
Land Act. 


expense should be 


By Mr. Martyn. 


8. Y. A testator gives and devises his 
(both real and personal) to A, B and C and I) in equal shares, 
The executors and beneficiaries desire that a freehold house 
and land forming part of the residuary estate shall he vested 
in A, B and C in equal shares absolutely. How is this to be 
carried out ? Would there be any advantage in conveying 
to A, B and C as tenants in common before 31st December, 
1925 ? 

A. The four owners should, before 1926, 
and land to a grantee in fee simple to the use of A, B and C 
in fee simple on trust to sell and hold the net proceeds in*trust 
for themselves equally. 


residuary estate 


convey the house 


3y Messrs. Merrits, Ene & NICHOLLS. 
Y. Are bound to before handing 
over deeds to a mortgagor on redemption, Law of Property 
Act, ss. 96 and 198 ? 


mortgagees search 


A. No. Insection 96 (2) “ notice’ must mean “ express 
notice, as opposed to an “ actual noti ein 197 and 198. If 
the mortgages require it, the mortgagor must furnish a 


certificate of search in the index to prove his title. Buta 
receipt under s. 115 gets over any difficulty. It operates 
as a discharge or transfer as the case requires 

10. Q. The effect of Law of Act, ss. 5, 
107 and 116, is to hamper mortgagees who sell under their 
powers ofsale. Ifthe debt has in fact been paid the mortgagee 
has no power, and nothing short of an a knowledgment by 
the mortgagor that the debt is still due would seem to make a 


purchaser safe ? 


Property 
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A. No. If the mortgagee has his mortgage deed, he can 
still make a title under ss. 88 or 89 and 104, whether or not his 
mortgage term (if any) has ceased, in favour of a purchaser 
in good faith. 

11. Y. Secret trusts. If, in fact, there has been a 
secret trust in any case, the legal estate will jump into the 
cestui trust on the Ist January, and no one can, after that date, 
safely take a conveyance from any apparent owner / 

A. This is not the result. See the previous answers in 
regard to secret trusts. 

12. Y. Purchasers of freeholds subject to a rent-charge, 
Settled Land Act, s. 1 (5), and s. 13. Thousands of people 
have bought their ground rents subject to a nominal charge in 
favour of a dowager against which the tenant for life indemni 
fies them. Apparently, after lst January, they can’t se! 
without trustees, and the trustees would have to stick to the 
purchase-money ? 

A. There are several ways out of the difficulty; see the 
previous answers on this subject. 

By Mr. N. N. Marsu. 


13. Y. Is not the ten days, authorised by Trustee Act, 
1925, s. 25 (4), for the filing of a power of attorney, too short 
a time to enable a trustee, say, in India, to make use of this 
section ? 

A. I agree. This is a matter which, I think, should be 
amended. In the meantime, in future wills and settlements, 
the power can be varied for the purposes of the trusts. 


By Mr. W. Hooper. 


14. Y. Referring to your answer, given 18th inst., to 


my question (No. 5, on Lecture 2), can A and B appoint. 


trustees of the settlement under s. 30 (1) (v) of the Settled 
Land Act, 1925, and if so, can they appoint themselves 
trustees? If unable to appoint, will an application to the 
court be necessary ? 

A, After 1925, persons having power to appoint trustees 
can appoint themselves. 

15. Y. Where a tenant for life of an existing settlement 
of land dies in 1926, before a vesting instrument has been 
executed, will the legal estate pass to his personal repre 
sentatives ; or what is the position / 

A. Yes, to his personal representatives, in regard to the 
settled land. The Probate Division will grant representation 
to the Settled Land Act trustees limited to the settled land. 


By Mr. KEnpDALL. 

16. Y. Would it be possible for The Law Society to get 
out, in conjunction with Sir Benjamin, a Time Table, drawing 
solicitors’ attention to the more important matters under the 
Act, which have to be done within certain specified times, in 
compliance with the Act, for example :—Perpetually renew- 
able leases: Lease to be produced to lessors and endorsed 
within twelve months from Ist January, 1926. Vesting deed : 
To be executed as soon after lst January, 1926, as possible, 
etc., etc. ? 

A. A short summary is given in the 5th lecture. 

3y Mr. Georce Marvin. 

17. Q. Land was vested in two sisters, A and B, as co- 
heiresses of their father. A has settled her undivided moiety 
upon trust for sale by (1) Conveying the same to trustees, 
C and D, the conveyance providing that until sale A may, 
during her life, manage or concur with owner of other 
undivided moiety in managing the property settled ; (2) Exe 
cuting a separate settlement of the proceeds of sale under 
which (inter alia) during the joint lives of A and her husband 
the income is to be paid to her for her separate use without 
power of anticipation. A has the power of appointing new 
trustees. B’s undivided moiety has now descended to her 
heir-at-Law, E (who is the son of A), who is aged twenty-one. 


sale should revocably delegate by writing their powers of 
leasing, accepting surrenders and management to A 

A. No. Cand D drop out of the picture so far as the land 
is concerned. The entirety will vest in the Public Trustee. 


18. Y. (2) A and E should appoint new trustees in place 
of the Public Trustee of the « ntirety of the land ? 

A, Yes, A and E can appoint new trustees as 
of the entirety. 


uggested 


By Mr. T. H. R. Evan 

19. Y. By a will freeholds were devised to a tenant for life, 
and after her death unto the executor of the will upon trust 
for the children of the tenant for life as tenants in common. 
The executor is dead. All the children of the tenant for life 
are sui juris. If the tenant for life sells, can the purchaser 
be compelled to take a conveyance from her and her children, 
or must trustees be appointed to receive the purchase money 
(a) Where contract is entered into before Ist January, 1926, 
for completion after that date? (b) Where the contract is 
entered into after Ist January ! 

A, In both cases title should be made under the Settled 
Land Act. The tenant for life and the children should appoint 
Settled Land Act trustees and they should execute a vesting 
deed. They can appoint themselves. 


20. Y. By a will two executors were appointed and the 
testator’s property was devised to them upon trust for sale 
and division of proceeds between the children of the testator, 
who are seniors. ‘he will was proved by both executors, but 
one has since died. Can the survivor after Ist January, 1926, 
sell the property, re al and leasehold, and receive the pure hase 
money, or must another trustee be appoints d to receive and 
give receipt for the pur hase money ¢ 

A. Another trustee must be appointed. I assume there 
has been an assent. 

By Mr. 8. Jounson, 

21. Y. Am I right in thinking that under s. 36 (1) of the 
Law of Property Act, 1925, where a legal estate (not being 
settled land) is held in trust for any persons (d) There is no 
trust for sale, if the he) e fu aries are entitled as lenants ai} 
common, (b) There is a trust for sale if a sole trustee holds in 
trust for two or more beneficiaries who are entitled as joint 
tenants { 

A. (a) Section 36 does not relate to tenants in common. 
In this case there will be a trust for sale: ss. 34-35, Ist Sched., 
Pt. IV. (b) Yes, but a sole individual trustee for sale cannot 
give a valid receipt. 


22. Y. Will the statutory rights of local authorities and 
corporations (in respect of sewers, gas and water pipes, cte., 


in private land) be legal interests after the vear 1925 ? 
Such rights appear to be within para. («) of | (2) of the 
Law of Property Act, 1925, and to be protected by ss. lL2and 14 


of that Act, but s. 187 (1) which is in a differ nt part of the 
Act, contemplates that such rights (if legal) will enure for the 
benefit of some land ? 
A, Section 187 (1) does not apply to statutory rights of the 
class described. 
By Mr. C. D. W. Arcuer. 

23. Q. An infant is sole beneficiary under the will of her 

t—the estate con by the will, the 
infant’s father is appointed sole executor and 
much as the provisions of s. 56 (6), Trustee Act, 1925, are not 


sts of personalty only 
trustee—-inas- 


obligatory—“‘ unless . . . any statutory enactment provides 
to the contrary .. .”’ ands. 42 (1), Administration of Estates 
Act, 1925, provides that where a“ devise,” etc., * to an infant 
is not ” under the will devised or bequeathed to l'rustees for the 


infant .”’ the personal representative may appoint a trust 
corporation or two or more individuals (as tl reby limited) 


to be the trustee or trustees of such devise, &c. Does the use 





Is the correct procedure the following: (1) The trustees for 





of the word “‘ Trustees ”’ (plural) for the infant—in spite of the 
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permissive character of the rest of the sub-section—render this 
sub-section a “ statutory enactment’’ requiring the appoint- 
ment of more than one trustee ? 

A. No. See Interpretation Act. 

24. Y. Will the infant’s father be able to administer the 
trust as sole trustee without appointing any other trustee to 
act with him ¢ 

A. Yes. It is understood he is a trustee and not merely 
executor, hence the aid of s. 42 is not required to enable him 
As to additional personal 


to wind up the executorship. 
160 (2). 


representatives, see Judicature Act, 1925, s. 
By Mr. W. D. 
25. ). Is the case of Austerbe Ty VY. Corporation of Oldham 
overruled by s. 79 of the Law of Property Act ! 
A. No. 
26. Y. Do the word 172 of the Law of 
Property Act, apply to the vendor or pure haser, or both 4 
A. Generally the grantor must have a fraudulent intent, 
but in some cases it is sufficient that the grantees are aware 
that the conveyance would prejudice a creditor. The section 
merely reproduces the law of 1584. 
By Mr. Joun C. 
27. Y. A testator, who died in 1903, by his will appointed 
his sister B and his wife C to be executrices and trustees. 
He left his residue to his trustees upon trust for sale—-with 
and to pay income to C for life, and after 


MILLIKEN. 


‘in good faith ’ ins 


K NOCKER. 


power to postpone 
her death to all his children (by a prior marriage and by C) 
equally. There are two daughters by first marriage and 
one son of C. One daughter has married and settled ber 
share in the reversion (she has infant children), the second is 
a lunatic—not so encumbered his 
reversion. The trust property consists of: (a) a freehold 
house purchased by testator in 1900; (6b) a freehold house 
This was purchased out of the 


found—-the son has 


conveyed to C only, in 1907. 
balance of the proceeds of sale of another house belonging 
to testator after the mortgage thereon had been paid; and 
(c) government securities. There is no investment clause 
in the wills, so that the purchase in 1907 was a breach of 
trust. Can any of the property be sold after Ist January, 
1926, without another trustee being appointed to act with 
B, as C is tenant for life ? 

A. B and C remain trustees for sale. They can make title 
to all the land. But C should before the lst January convey 
the land acquired in breach of trust to B in fee simple. To 
the use of B and C in fee simple on trust for sale, and to hold 
the net proceeds as part of the residuary estate of the testator. 
C is not tenant for life of the land, but of the proceeds of 
sale and of the rents till sale. 

28. Y. Ifeitherthe trustees should die after 1925, the property 
would vest in the Public Trustee until such 
appointment ? 

A. No, the Public Trustee has no claim. If the land is 
vested in two trustees on the death of one it will devolve the 
survivor. If it is vested in a sole trustee, it will devolve on 
her personal representatives till new trustees are appointed. 

29. Y. What is C’s position as to the breach of trust, as 
one house is in her name only, although purchased out of 
the trust funds ? 

A. She holds on an implied trust for sale. 


appear to 


By Mr. Epwarp Latrer. 


30. Y. A and B purchase, before 1926, land which is con- 
veyed to them as joint tenants in fee simple. The purchase 
money is provided by A, B, C, D and_E in unequal shares, 
thus constituting a “ secret trust.” On the lst January, 1926, 
will A and B hold as trustees ‘** on the statutory trusts” with 
a power of sale (under Law of Property Act, 1925, Sched. 1, 
Pt. IV, 1 (1) (6))? If not, what will be necessary to enable 


A and B to deal with the property ? 


A. Aand B hold as trustees for the five tenants in common. 
The legal estate will remain in A and B, they will hold on 
trust for sale with power to postpone. Please note the 
distinction between a trust for sale and a power of sale. 

By Mr. H. G. RepMan. 

31. Y. Before 1926 A, as tenant for life under a compound 
settlement, conveyed Blackacre Estate to B, in fee simple- 
for development as a building estate subject to a jointure 
rent-charge charged under a previous settlement on the whole 
settled estate of which Blackacre was a part and to a term of 
years for securing the same, also to two annuities similarly 
charged and the death duties payable on the cesser of the 
rent-charge and annuities. In the conveyance A indemnified 
B and the Blackacre Estate against any claim under the above 
charges. §% lays out Blackacre as a building estate and erects 
several hundred houses which he sells to purchasers subject 
to the said charges but with the benefit of A’s covenant. 
C, who has purchased one of the houses from B in 1925, 
agrees to resell to D in 1926. Must C sell as a tenant for life 
under a compound settlement by virtue of s. 1 (v) of the 
Settled Land Act, 1925? Ifso musta vesting deed be obtained 
and must the purchase money be paid to the trustees of the 
compound settlement ? How would the vendor obtain his 
purchase money from the trustees ¢ 

A. C, before he completes the sale to D, can either: (a) 
prove that the family charges have ceased and that the duties 
have been discharged, or (b) arrange with A, pursuant to the 
indemnity given, to obtain releases of the charges and to 
commute the duty, or (c) obtain a vesting deed from the 
Settled Land Act trustees of A’s settlement. In the latter 
case the purchase money must in the first instance be paid to 
the Settled Land Act trustees. C should then arrange with A, 
pursuant to the indemnity, to indemnify the trustees on their 
handing over the purchase money to C. 

32. Y. Could C. as tenant for life discharge the encumbrances 
under s. 66 of the Law of Property Act, 1925 ? 

A. No. C already has a valid legal estate, his trouble is 
that it is subject to family charges, and this places him in the 
position of a tenant for life. 

By Mr. L. A. Benuam. 

33. Y. Under Settled Land Act, s. 110 (2), a purchaser is 
not bound or entitled to call for the production of a trust 
instrument and is bound to assume certain facts. By the 
following proviso, however, as regards the first vesting instru- 
ment executed for the purpose of giving effect to subsisting 


or certain special settlements, purchaser is concerned to see 


(inter alia) that the person in whom the settled land is by such 
vesting instrument declared to be vested is the person in 
which it ought to be vested. This will apparently entail full 
enquiry into the settlement and any other deeds affecting the 


| title thereunder, and since the majority of the vesting declara- 


tions to be executed under the Act will in all probability 
stand for some time, it seems likely that during the professional] 
lives of a large number of the middle aged gentlemen attending 
referred to will not afford 
Is this interpretation of the 


these lectures the sub-section 
much protection to purchasers. 
sub-section correct ? 

A. It has already been pointed out that in regard to 
settlements made before 1925, and to certain freak settle- 
ments made at any time, a special examination of title should 
be made by counsel when the vesting instrument is prepared 
and he should then give a certificate of title. If this course is 


| adopted, the General Condition of 1925 place the title on 


| the same footing as if the proviso referred to had not been 


enacted. The object is to enable vesting instruments to be 
acted on with confidence as forming a root of title similar 
to that acquired by registration of an absolute title. 
By Mr. J. W. Dickson. 
34. Y. A contract for purchase of land (after 1925) is filed 
by the purchaser. The contract is rescinded or dropped and 
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no conveyance follows. The purchaser does not take any By Mr. R. H. Waperson. 
step in connection with such filed contract, and the vendor 39. Q. To what extent (if at all) will the registration of the 
desires to get it cleare as it remains registered against his nina setter low; Lat WS 
get it cleared off as it remains registered against his | contract protect against the following : (1) A puisne mortgage : 
title. Under these circumstances: (1) Can the vendor alone : } 996 } hi cai alle 
h try f I + ll 1 I iI 2 9 I (a) executed efore 1926 put of W hich no notice was given to the 
get the entry of the contract cance ied on the file? (2) If so, first mortgagee, but registered subsequently to the registration 
how? And on what evidence? (3) If not, can he compel | o¢ ; at hat | eg he 
: a of the contract, but before completion ; (6) executed after 
the purchaser to withdraw it ? (4) Ifso, how? And on what 1925 before the c | . S28 often | 
thority ?. (5) Who will have to pay the expense of removing | ..--¢-,0;_, ae ccnnees TS Oe Me Te eee ee 
my tk ‘ fil / sai pe} xpeons : Ing | registration of the contract—but before completion ; (¢) 
ron e nie ¢ : . 
. ing , executed after the contract and registered before completion 
A. A land charge may be vacated under an order of the of the purchase (assuming the purchase money is not 
court in chambers, s. 10 (8). In this case the court bas a | sufficient to meet all claims including this puisne mortgage). 
discretion as to costs, which, if the purchaser acts unreasonably, (2) The following matters registered subsequently to the registra- 
would no doubt be thrown on him. It may be removed under tion of the contract. but before completion of purchase 
s. 19 (1) (6) and the Land Charges Rules on the application (a) a lis pendens ; (b) a judgment or order ; (c) any other land 
of the vendor, without an order, on proving cesser, or with | charge of either of the classes A, B,C, D or E: (d) a deed of 
the consent of the purchaser. If the purchaser does not | arrangement ? 
consent the vendor will apply to the court. A. (1) (a) If the prior legal mortgagee having the deeds is 
. i selling under his power of sale the conveyance to the purchaser 
By Mr. A. J. Wricur. , : 
? ; will over-reach the puisne mortgage, whether or not a land 
35. Y. Is it necessary in order that the covenants by a charge is registered to protect it, see Law of Property Act, 
grantee or assignee may be implied under s. 77 of the Law of | 1925, s.2 (5); Land Charges Act, 1925, s. 22; (b) the answer 
Property Act, 1925, that the conveyance should be executed depends on who the parties are to the contract. Its registra- 
by such grantee or assignee, or will such covenants by him | tion gives notice to the puisne mortgagee. That may or may 


be implied even though he does not execute the document ! not be material. Save where notice is material, registration 
A. He will be bound by them in the same way as a mort- | of a land charge may have no bearing on priorities except as 


gagee, who does not execute, is bound by a covenant not to | between puisne mortgagees ; (c) the puisne mortgagee, though 
call in the debt before a fixed date; but the proper practice | taking a legal estate, would take subject to the equities under 


will be to join the grantee or assignee in these cases. the contract, if those equities are capable of affecting him. 
(2) It depends on the circumstances of each case. The material 

3y Mr. Max BatTTren . . . 
y Mr. Oh aN matter, as regards a land charge, is that it should be registered 


or 


36. Q. In view of the provisions of s. 36 (5) and s. 43 of | before completion. Only under the Law of Property Act, 1925, 
the Administration of Estates Act, 1925, could a purchaser | s. 97, as respects puisne mortgages, is priority secured by 
from a devisee and /or a subsequent purchaser demand pro- | date of registration. Registration gives notice under s. 197; 
duction of the probate to prove endorsement of the assent ? | onthe other hand a purchaser (apart from fraud) is not affected 
If so, would such production be at the expense of the estate, | by extraneous notice of a claim (ib., s. 198), if the claim would 
and what would be the position when the estate had been | not be enforceable without registration. 
fullv administered ? : 

A. If an assent is made after 1925, a purchaser will acquire 
the land from the person named in the assent. He may or PReLinmany. 
may not be a devisee, that will not he known to the purchaser. 
The probate or letters of administration will form part of the 
vendor’s title. If he has not obtained an acknowledgment of 
his right to production from the executor or administrator, he 
must obtain it for the purchaser. 


LECTURE No. 6. 


Mr. President and Gentlemen :—Rules are made to be 
broken. 1 said I was not going to answer any questions before 
a lecture; I am going to answer three to-night because they 
are rather of public importance. 

[Notrr.—These questions and answers will be published with 

37. Q. The Acts appear to regard probates as documents others on Lecture 6 in our next issue.—Ep. ] 
of title. Should they therefore be made subject of the usual ° 
acknowledgment of right of production and undertaking for 
safe custody ? 

A. Yes. When a title is acquired through a personal 
representative the probate or letters of administration must 
be included in the acknowledgment. 


Jurisdiction as to transactions generally. 
There are two outstanding powers given to the court by 
the Acts which we have been considering. ‘The first power 
is given by s. 57 of the Trustee Act. That section authorizes 
the court to supply the trustees with a power to carry out 
any transaction which is reasonable. It does not, however, 
38. Q. Section 48 of the Law of Property Act provides that | apply to settled land, for that is given by the power con- 
stipulations that the purchaser shall pay the vendor’s solicitors ferred by s. 64 of the Settled Land Act under which the court 
for the preparation of the conveyance are void. Itis suggested | can authorize the tenant for life to carry out any reasonable 
that the effect of this in Devon and Cornwall (and possibly | transaction, save that the court cannot authorize the 
elsewhere) will be that the vendor's solicitors will never be | application of capital money for the payment of unauthorized 
paid at all, and therefore there will be no vendor's solicitors | improvements. 
to deduce title in such places. In Cornwall, in auction sales These two sections will be of the greatest possible service in 
at any rate, vendors utterly and positively refuse to pay | matters where hitherto the court has entertained doubts as to 
solicitors’ costs and the only method by which the solicitor | jts jurisdiction though the transaction to which the application 
has been able to obtain payment in the past is by making a | related was pre-eminently reasonable. Instead of wasting 
provision such as that against which s. 48 is aimed. days in ascertaining whether or not the court has jurisdiction, 
A. The object of s. 48 is to put a stop to the Cornish custom | as in Neill v. Neill, 1904, 1 Ir. R. 513, we can concentrate on 
and allow the purchaser to employ any solicitor he selects. showing that the transaction is expedient. 
As the vendor will have to pay his own solicitor he may The powers given to a tenant for life by Pt. II of the Settled 
stipulate for a contribution towards costs in addition to his Land Act correspond, in the main, to the powers which have 
purchase money to cover his costs, for when (under the old | for a good many years past been inserted in well-drawn realty 
practice) he purchased he paid all the costs. It is obvious | settlements. ae 
that a practice which, in result, forces a purchaser to employ The existence of these powers will save many applications 
the vendor’s solicitor must be against public policy. ‘ to the court, but the unexpected sometimes happens, and as a 
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last resort your clients will be able to apply to the court for 
leave to give effect to any reasonable transaction 
Improvement 3 

It is true that s. 64 does not apply to improvements, but 
you will find that in Pt. IV of the Settled Land Act, taken 
with the Third Schedule, which sets out, in Pt. I, the improve 
ments, the costs of which are not liable to be replaced by 
instalments, and in Pt. II, the costs of which the trustees or 
the court may require to be replaced by instalments on the 
ground that the improvement is, to some extent, of a wearing 
out nature, and in Pt. [If the improvements which must be 
replaced by the repayinent of instalments, because these 
matters obviously have but a comparatively short life. 


Application to other land. 


I must not be taken as suggesting that these powers are 
confined only to settled land. You will remember that under 
8. 28 of the Law of Property Act trustees for sale have all the 
powers of a tenant for life and all the powers of Settled Land 
Act trustees, and that under s. 39 of the Administration of 
Estates Act personal representatives have all the powers of 
trustees for sale. 

The result is that persons in a fiduciary position will not, 
after 1925, be able to say that a transaction, however reason- 
able, cannot be carried out because property is affected in 
some way by a trust 


Extension of powers. 

It is probable that, in prac tice, settlements, dispositions on 
trust for sale, including conveyances to partners and other 
persons who hold beneficially as joint tenants, will contain an 
express provision authorizing the powers to be exercised at 
the discretion of the trustees without an order of the court. 
and in some cases the power to raise money will likewise be 
extended, 

Confirmation of title. 


[ have, I think, already referred to s. 66 of the Law of 
Property Act, under which a deed containing a declaration 
by the estate owner that his legal estate is to vo and devolve 
in a way requisite for confirming interests capable of taking 
effect as | gal estate 
transactions, 

This power can, however, only be exercised by a tenant for 
life, a statutory owner, a trustee for sale or personal repre- 
sentative, with the leave of the court. Here again I think 
that, in the class of instruments to which I have referred, 
there will be an express provision that the power conferred by 
this section shall be exercisable without the leave of the court. 


will operate to confirm legally past 


It was obvious that such a power had to be given on account 
of the repeal of the Statute of Uses; for, as you are aware, 
if transactions affecting land have not been validly carried 
out, then under the old law they could be readily confirmed 
by conveying the land to a grantee in fe: imple, to uses for 


confirming the invalid transaction 

The new section, however, applies to land of any tenure. 

Where the owner was in a fiduciary position this could not 
be done, and in the past it has been found necessary to obtain 
private Acts of Parliament to confirm transactions, quit 
proper in themselves, but invalid by reason of some technicality. 

As an instance of this, I could refer you to a private Act, 
which was passed for confirming hundreds of titles which were 
invalid, because the transactions had been carried out by a 
person as an attorney for a tenant for life, and the tenant for life 
in question had no power to delegate. 

This difficulty will be partially removed after 1925 by s. 
of the Trustee Act. 


Powe rs of attorney. 


Under that section a trustee intending to remain out of the 


25 


United Kingdom for more than a month is given power to 
delegate to any person, including a trust corporation, his , to release restrictive covenants. 


trusts and powers; but he is not authorized to nominate as 
his attorney a sole co-trustee, not being a trust corporation. 

The power must be attested by one witness and must be 
filed at the Central Office within ten days after its execution 
with a statutory declaration by the trustee that he intends to 
remain out of the United Kingdom. 

This must be borne in mind because it will not do to wait 
till the trustee has left the United Kingdom for he might be 
going such a distance from England as to render it impossible 
to file the power of attorney within the requisite ten days. 

I think that the ten days so fixed by the Act is too short, 
and will have to be made more elastic. 

This power extends to a tenant for life and a statutory 
owner as well as to ordinary trustees. 

Here, again, it is probable that in trust instruments the 
power conferred by this section will be slightly enlarged in 
practice, or freed from some of the restrictions thereby imposed. 
Vesting orde rs. 

We have already noticed, when dealing with the enforce- 
ment of equitable interests, that there are dotted about in 
the Acts full powers for the court to make vesting orders or 
to appoint a person to convey a legal estate; and you will 
note that the provisions of the Trustee Act relating to vesting 
orders apply to these powers. 

Proceedings against trustees for sale. 

Then again, suppose the trustees for sale refuse to exercise 
their powers or to sell, the court is authorized by s. 30 of the 
Law of Property Act to make a vesting order or direct the 
trustees to give effect to the transaction. 

The court can also under this section require the trustees to 
delegate the powers of leasing anil management to the persons 
entitled to the income till sale. 

This takes the place, as I think I have already mentioned, 
of an application to the court under the Settled Land Act, 
1884, for leave for the tenant for life of the proceeds of sale to 
exercise the statutory powers of a tenant for life, and I appre- 
hend that the court will exercise this jurisdiction very freely 
Summons on exchanges. 

A vendor and purchaser summons can be taken out not only 
in the case of a contract for sale, but also in the case of a con- 
tract for an exchange of any interest in land and you will 
remember that the court has power, in proper cases, to order 
a return of the deposit, thus removing a distinction between 
the rules of law and the rules of equity. 

Modification or discharge of restrictive covenants. 

You will remember that restrictive covenants entered into 
after 1925 will be protected by the registration of a land 
charge ; this looks as if the restrictive covenants would be 
binding onthe land for all time as the registration of the land 
charge is notice for all purposes. To avoid this difficulty 
power is given by s. 84 of the Law of Property Act to apply to 
an official arbitrator for the modification or discharge of a 
restrictive covenant which has become obsolete, or where the 
discharge or modification will not injure the persons entitled 
to the benefit of the restriction, or where from the acts or 
omissions of the owners interested a release can be presumed. 
Power to release restrictive covenants. 

There has been some question whether a tenant for life 
could properly release a restrictive covenant the benefit of 
which was annexed to the settled land. This difficulty has 
been removed by s. 58 (2) of the Settled Land Act, but in 
this case the consent in writing of the trustees is required. 

Here again, in practice, it is probable that in settlements 
we shall give power for the tenant for life to do things without 
the consent of the trustees where such consent is made requisite 
by the Act. 

You will, of course, remember that it follows that trustees 
for sale and personal representatives will have similar powers 
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Restrictions on notice. 

You are aware that under s. 44 of the Law of Property Act 
the length of the statutory commencement of title has beer 
reduced from forty to thirty years, and that under s-s. (8) of 
that section, a purchaser is not to be deemed to have notice 
of any matter of which, had he investigated the title in regard 
to matters prior to the statutory period of commencement, h¢ 
might have had notice unless he actually makes enquiries. 

That does not, however, in my view, affect the registration 
of a restrictive covenant as a land charge, for such registration 
operates to protect the covenant, not merely on the ground 
of notice, though such registration ¢s notice for all purposes. 
Relief against forfeiture. 

You will notice also that s. 146 of the Law of Property Act 
consolidates the law relating to the relief, to be given by the 
court to lessees and grantees of land subject to rent-charges, 
against forfeiture. Not only does it do this, but the section 
now extends to authorize relief to be given on the breach of a 
covenant or condition against assigning or underletting, but, 
of course, only where the breach occurs after 1925. 

I have already referred to the relief which the court has 
power to grant under the next section when a notice has been 
served by a lessor to effect decorative repairs. 

I should mention that this section was inserted in the Act 
at the request of the Land Union, who are jealous of the 
reputation of landowners 
Enlargement of long lerms. 

The law relating to the enlargement of long terms has been 
consolidated by s. 153 of the Law of Property Act, and that 
has been amended by enacting that a rent not exceeding the 
yearly sum of £1 which has not been collected for a continuous 
period of twenty years is to be deemed to have ceased, provided 
that of the twenty years at least five must have elapsed 
after 1925. 

I have, I think, warned those of you who have clients entitled 
in reversion expectant on long terms to see that some rent is 
collected within five years from the Ist January next to prevent 
their clients losing their freehold reversion under an enlarge 
ment deed. 

Settlements in lunacy. 


You are all accustomed to making applications to the court 
under the Infants Settlement Act, 1855, for the settlement of 
the property of an infant. The principle of that Act has now 
been adopted and extended to lunatics and defectives by s. 171 
of the Law of Property Act. 

The reason why that section became essential was because 
of the change in the law of intestacy. An expectant heir 
might have been nursing the property of his kinsman and 
then might have found that under the new law he was not to 
become entitled to the property after all. 

Intestacy of lunatic. 

It is true that under s. 51 (2) of the Administration of 
Estates Act the new intestacy provisions will not apply to the 
beneficial interest in real estate to which a lunatic living and 
of full age on the lst January was entitled, and who afterwards 
dies intestate in regard to such real estate without having 
recovered his testamentary capacity. In such a case real 
estate will devolve in accordance with the general law in force 
before 1926 applicable to freehold land. 

You will notice please that only the heir-at-law can take 
under this provision ; a customary heir cannot take, for the 
land will only devolve in accordance with the general law 
Parliament considered this matter expressly, and was so 
impressed by the existence of the 103 odd customs of descent 
that at all costs it decided not to revive them. 

However, if there is any difficulty in a case of this sort, 
it will be open for the customary heir to apply to the court 
for a settlement to be made under the section to which I 
have referred you. 





| Caneartien 

| It was rather objectionable to have to make such exception, 
because it means that in the case of lunatics living and of full 
age on the Ist January next, the question of conversion will 
still have to be taken into account. In other words, when the 
lunatic’s property is dealt with it must be seen that it is not 
converted from realty into personalty , or from personalty into 
realty, otherwise it might affect the beneficial interests on the 
death. 

However, this exception will not last for long nor is it very 
extensive, for presumably there will not be a very large number 
of persons entitled to real estate who are lunatics on the 
Ist January next. The exception in question does not extend 
to leaseholds. 


Division of chattels. 

It may seem curious that a new power should have to be 
given to the court by s. 188 of the Law of Property Act to 
make an order for the division of chattels given to persons in 
undivided shares, now that we have done away with partition 
actions, in regard to land, save only such as are commenced 
before the Ist January next. Of course the answer is that 
there is no objection to chattels being given to persons in 
undivided shares as we have not to investigate the title 
thereto in the same way that we have to investigate the title 
toland. The section in question gets rid of what has hitherto 
constituted an impasse in administration actions. 


( To he continued in our ne rl.) 


THE PRESIDENT OF THE Law Socrery. 


Gentlemen : I am sure you will wish me to express on behalf 
of the Law Soc lety and also on behalf of every mem ber of the 
large audiences who have attended these lectures, our thanks 
to Sir Benjamin Cherry for his illuminating explanation and 
lucid exposition of the difficult problems arising under the 
new Law of Property Acts, and for the useful suggestions and 
hints that he has made on the points which are likely to arise 
in practice, in the work which is before us, and I venture 
therefore—I am a bit of an optimist myself to express a 
hope that with the great assistance which Sir Benjamin 
fforded us, we shall be able to master 


Cherry has undoubtedly a 
Personally 


the complications of the new conveyancing. 
[ am afraid I know very little about conveyancing, but we 
and we have to do the best we po sibly 
interests of our clietfts, and I believe 


have got these Acts 
can with them in the 
that as these conundrums come, when we have to deal with 
them in actual practice, we shall find that with careful study 
I venture 
resolution 


we shall now be able to do our clients full justice 
therefore, gentlemen, to propose the following 
which I am sure will be passed with acclamation. 
“That the grateful thanks of the Law Society and of 
each individual member of the large audiences who have 
attended these valuable lectures, be given to Sir 
Cherry for his interesting and instructive course of lectures 
in the Society's Hall on the new Law of Property Acts and 
for the ; thereby rendered to the 
profession.” 


Jenjamin 


great service he has 


(Loud applause) 
Sir BENJAMIN CHERRY 


Gentlemen: I am very sorry indeed for your President. I 
believe he is a great authority on shipping. Notwithstanding 
his disclaimer of knowing anything about 
Conveyancing Law and Practice, at all events he knows how 
to make a speech and I feel diffident in following him. If I 
have been of any assistance to you in solving some of the 
problems which must arise under the new Acts, I am more 
May I only, for the time is getting on, wish you 


whatever 


than gratified 


all a happy Christmas and plenty of easy work in the New 





(Applause). 


Year. 
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Mr. Torpuam: The subject for this evening is the new form 


of conveyance, No doubt many of you have seen a letter 
which appeared in The Times on Monday written by my 


learned friend, Mr. Errington, which was a somewhat belated 


plea for the postponement of this Act. One can rest assured 
that there will not be any post poneme nt I do not propose 
to criticise or deal with the criticisms in that letter. It has 


already been answered by another of my learned friends 
under the rather transparent pseudonym of ‘ One of the 
Culprits.” But there is an interesting statement in that 
letter in which Mr. Errington says that the net result of all 
this mass of legislation is only to reduce the conveyance by 


five word . That rel rind one of the ce le brated erith ism of 
the Statute of Uses which was said to add three words to the 
conveyance, That is about equally true, because, of course 


the Statute of Uses did a great deal more than that, and this 
Act does a great deal more than that But as regards the 


form of conveyance, when a tenant in fee simple is selling 
and conveying his estate in fee simple to a purchaser there 
is a certain amount of truth in it hat is to say, in that 
case there will be very slight changes in form, and for this 
reason: that since the Conveyancing Act of 1881 the form 
of a conveyance of land in fee simple is a very simple docu 


ment, very straightforward and not unnece sarily long. I do 
not think anyone would now say that the Conveyancing Act 
of 1881 was a mistake in doing what it did. This Act only 
carries it a few steps further in regard to a conveyance of 
that kind. The matters which are new are these: First of 
all, with regard to the words of limitation. It is always rather 
a surpri e to me that when the Conve yancing Act of 1881 
was making changes and enabling a person to say “in fee 
simple ’’ instead of ** and his heirs,” that it did not do away 
with the necessity for words of limitation altogether as had 
already been done in the case of wills by the Wills Act, 1837. 
However, that change has now been made, and the wording of 
the new Act follows very closely the wording of the Wills Act. 
It runs somewhat in this way \ conveyance of freehold land 
to any person without words of limitation shall pass to the 
grantee the fee simple or other the whole interest which the 
grantor had power to convey.” That does away with an 
ancient technicality, not that it amounts to very much, 
becau ce in deeds the proper words of limitation are nearly 
always used. At the same time, there have been cases, 
particularly when dealing with equitable interests, where the 
word ** absolutely 2 has been used and it has been held by 
the Court of Appeal that that is not enough to convey the 
absolute interest ; you must use the words “in fee simple,” 
even in case of an equitable interest. So there are cases of 
hardship which will be removed by that change. Again, of 
course, the repeal of the Statute of Uses will make a difference. 
I think that is what is referred to in the letter with reference 
to the five words. One will not say in future “ unto and to 
the use of a purchaser.” Those words “ and to the use of” 
will be omitted ; it will be sufficient to say “‘ to the purchaser.” 
But there | am not sure that in practice the old words “ in 
fee simple ** will not remain, at any rate in many cases. They 
are not really out of place, and as the document is construed 
according to its intention, it may be just as well to continue 
the words “in fee simple * to make it perfectly clear that 
that is the estate which is being conveyed, just as at the 





present day if one is conveying to a company or a corporation 
one very frequently puts in the words “ in fee simple,” though 
they are not strictly required. The repeal of the Statute of 
Uses would not, of itself, do away with the necessity of the 
words ‘“‘ unto and to the use of,” because, strictly speaking, 
those words do not operate under the Statute of Uses at all. 
They are there for the purposes of rebutting any presumption 
of a resulting use, and if that were all that were dene, 
namely, a repeal of the statute, it might still be advisable 
to use those words ; but in order that there may be no doubt 
about the necessity for using them in future the Act repeals 
the notion of a resulting use or resulting trust arising merely 
from the fact that no use or trust is declared. The Act says 
this in s. 60 s-s.3, “ina voluntary conveyant e,” of course it 
only arises there, “‘a resulting trust for the grantor shall not be 
implied merely,” putting it shortly by the Use not being 
expressed. The Statute of Uses, as everybody knows, failed 
in its main object of destroying uses and trusts of land but 
it had very far-reaching effects which probably were not 
anticipated ; and one knows that conveyancers have found 
the Statute of Uses very convenient in may cases. Wherever 
there is a difficulty about doing a thing directly by conveyance 
it has always been possible to do it within limits by means of 
a Use. A man for instance cannot convey land to himself or 
to himself and his wife. That could be done by means of a Use. 
Whenever there was a doubt whether an estate could be created 
directly, the conveyancer always flew to the Use to get him 
out of the difficulty. Therefore, it was not quite sufficient to 
repeal the Statute of Uses without seeing whether the things 
that conveyancers could do by means of a Use they would 
still be able to do without the Use, and certain sections have 
been put in to enable these things to be done. You will see those 
mainly in ss. 65,66 and72. They amount to these: first a person 
may convey land to himself—that is direct without the means 
ofa Use. ‘hat is rather an interesting section from the form 
of it. Itshows how much of this lengthy legislation is due to 
the old law and how much is due to the new changes which are 
producing simplification. You will find there is a long section 
there showing in what cases a person may convey to himself 
jointly with another. You will find one state of affairs 
arising after the date, 1859, and another state of affairs arising 
after the date 1881. Those have all to be put in for the purpose 
of codifying or consolidating the existing law. The new 
legislation on the subject is in one short sub-section which 
simply says that a person may convey land to himself. In the 
same way two or more persons may convey property to one or 
more of themselves. Then again, by s. 65, legal estates may be 
reserved to the grantor direct. When a man is granting a 
fee simple to a purchaser and he wishes to reserve to himself 
some new right over the land, there was always a question 
whether that could be done by a mere reservation or whether 
there had not got to be a re-grant, or whether it ought to be 
done under the Statute of Uses. Now he can do it direct. 
Granting a fee simple he may reserve to himself some new 
legal estate or legal interest arising out of the property. 

Then another way in which Uses have been found very 
convenient is for confirming transactions which have failed for 
some reason. A man or his ancestors perhaps have endeavoured 
to deal with land in a particular way and it turns out that 
there is some difficulty in that method of dealing with the land. 
He can at the present time declare that the land shall be held 
to the use or convey the land to a trustee to be held to the 
use that all those transactions shall be confirmed. In order 
that nothing which could be done before should be prevented 
by repealing the Statute of Uses, a vendor is now enabled to 
do that directly by s. 66. The estate owner may by deed 
declare that his land shall go and devolve so as to con- 
firm some past transaction which is for any reason ineffectual. 
That power is extended to a tenant for life. A tenant for life 
is given power to confirm any transaction which could properly 
have been made, if for some reason it is ineffectual. But 
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in the case of a tenant for life confirming a transaction he can 


only do it with the leave of the court. That section I think 
may turn out to be very useful in cases where the sort of 
difficulty arises that one has had to refer to before of a person 
finding himself tenant in fee simple subject to some outstanding 
jointure. Where that arises it may be that that power to 
apply to the court and confirm the transaction may get people 
out of a difficulty. 

Then by the Act you are encouraged to use rather simpler 
wording for deeds. Instead of referring to an indenture it is 
suggested that you may describe the document as what it 
is—*‘ this deed,” for instance, or “‘ this mortgage,” or “ this 
conveyance,” whatever word you like to use. Now it was 
entirely unnecessary to put in an Act of Parliament that you 
may describe a mortgage as a mortgage; but it somewhat 
encourages you to do that, just as there is no necessity to pass 
an Act of Parliament to make you get up an hour sooner in 
the summer, but it encourages you to do it and you do it. 
The result may well be as you are encouraged by the statute 
to use the words “ this deed ”’ or “* this mortgage ”’ it may very 
well be that that course of dealing will be adopted, and I 
rather gather that it will be. It has this advantage that 
when you are reading a mortgage, for instance, you find “ this 
mortgage,” and you know it is going to be a mortgage, whereas 
when you see “ this indenture ” you have to read a good long 
way very often before you ascertain whether it is a mortgage 
or a conveyance. ‘There is not much in that but it makes the 
thing look simpler altogether. That same idea of encouraging 
you to do something which you might otherwise have 
done occurs again in s. 58 which encourages you to make one 
document supplemental to another. The Conveyancing Act 
said that a deed might be made supplemental to another deed. 
That did not prevent you from making other documents 
supplemental to other documents. One would frequently 
make an agreement supplemental to another agreement. It 
saves a lot of writing very often in the way of recitals. I know 
a case where I settled a document in that way and it had to go 
to somebody who was acting for another party. It was sent 
back to me with the recital set out and a note to the effect 
that that section of The Conveyancing Act did not allow 
anything but a deed to be made supplemental to another deed. 
I do not know that that sort of thing occurs very often. 
Anyhow that will not arise again because the section is extended 
on being re-enacted and s. 58 says “ any instrument may be 
made supplemental to any other instrument.” But that section 
also contains a much more useful change, I think, which you 
might not perhaps notice. It says this * this section does not 
operate to give any right to an abstract or production of any 
such previous instrument.” I think that means that in the 
past one has been rather restricted in the use of that very 
useful scheme of making one deed supplemental to another 
in this way that if you make a deed supplemental to an earlier 
deed, you cannot at any future time very well turn the deed 
you are now drafting into a root of title because it is supplemen- 
tal to another deed and it is treated as being incomplete without 
reference to the earlier deed. And so one had only been able 
to make a deed supplemental when it cannot be at some future 
date used as a root of title. But this section is meant, I 
think, to encourage one to make deeds supplemental to other 
wherever you wish to save long recitals, and the fact that you 
have made it supplemental to an earlier deed is not necessarily 
to bring that earlier deed on to the title. That is to say, 
the mere fact that it is made supplemental is not to give any 
right to an abstract or production of the earlier document. 
Of course, if one is making use of that section and avoiding 
long recitals by making a deed supplemental, one must be 
careful to make the deed “self-contained ”’ so that it will 
read sensibly without reference to the earlier deed. For 
instance it would not do to say that the document is supplemen- 
tal to a certain indenture called the principal indenture and 
then convey the parcels as being the parcels described in the 








principal indenture. Obviously, one would have to refer 
back in that case. That is an extreme example. What I 
mean is, although one is encouraged to make deeds 


supplemental to earlier deeds, in doing so you want to make 
the new deed self-contained. 

Then those definitions which I mentioned with regard 
to contracts also apply to deeds. The expression ** month” 
means calendar month; “ singular’’ includes the plural ; and 
‘male ”’ includes the female, unless a contrary intention is 
shown. Another little change is 
as well as sealed, although of course in practice that is nearly 
always done. Another change is with regard to the execution 
of deeds by corporations. The present practice there, if 
you have got a deed executed for instance by a Company, 1s 
to look at the Memorandum and Articles and see what is the 
proper method under the Articles for the execution of the deed 
by the Company. ‘That some 


that deeds must be signed 


times is inconvenient and you 
are saved from doing that by s. 74, which says, that in the case 
of the execution of a deed by a corporation in favour of a 
purchaser the deed sha!l be deemed to be duly executed by a 


corporation if its seal is affixed in the presence of the secretary 
or some similar officer and a member of the board of directors 
or similar board. The method which is authorized by the 
Memorandum or Articles of Association is not ruled out by 
that. The Company can and ought to execute the deed in the 
way provided by the Memorandum and Articles but the 
purchaser will not be concerned with that as long as the 
seal is affixed in the presence of, say, the secretary and one 
director; the purchaser can take that as sufficient. 

There are further provisions about execution under a power 
of attorney in which the position Is cleared up. Those, then, 
[ think, are the only changes of importance that will appear 
in an ordinary conveyance by a tenant in fee simple to a 
purchaser. But where the conveyance takes place under the 
Settled Land Act by a tenant for life exercising his powers 
under the Settled Land Act, there will be 
differences. One of the greatest difficulties that appear to me 
to be arising under the new Act is this, that you have got to be 
so careful to see that your vendor is not a tenant for life under 
a settlement. In so many cases, having regard to the extended 
definition of “* settlement we are finding that the tenant 
in fee simple is a person who has the powers of a tenant for 
life under a settlement, and if so, as I have pointed out, he 
must get a vesting deed and the money must be paid to the 
trustees. One of the most important things to do I think 
under the new Act in settling a conveyance is to make perfectly 
certain in your own mind that your vendor i§ not a person 
having the powers of a tenant for life under the settlement, 
because if that is so, you get no legal estate, you remember, 
until a vesting deed has been made. | 
many large estates where there have been sale 
by a tenant for life subject to some old jointure or some old 
provision under a settlement, he has very frequently sold those 
with the benefit of an indemnity, and now, to put matters 
right, the solicitors who are conducting the business of these 
big estates are doing their best to get the person who has the 


considerable 


understand that in 
carried out 


jointure, or the outstanding interest, to release those properties 
which have been conveyed, so that before the Act comes into 
force those purchasers will all become tenants in fee simple, 
and will not be subject to the difficulty that has arisen. It 
seems to me that that is a very sound thing to do, and that if the 
persons in the position of tenant for life of these large estates, 
where there have been a great many sales, can see their way 
to do that, they may save a great deal of trouble to persons 
who have purchas d from them. Of course, it may very well 
be that before any difficulty arises—that 1s to say, before many 
of these purchasers want to sell 
not really a matter to smile at, 


again there may be some 
amending legislation. It is 
because there is no doubt that, in the course of the next two 
or three years, there are bound to be points arising which have 
I say that with the very greatest respect 


not been foreseen. 
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to the draftsmen of the Bill; and I think it may very well 
be that this will be one of the things which will have to be 
dealt with by amending legislation. Perhaps it is not so very 
pressing and will not cause so much difficulty as some people 
anticipate, but if, acting for the tenant for life of one of these 
large estates, you can see your way to clear up that point before 
the Act comes into force, it will save a lot of trouble I think 
to the purchasers. Then, apart from that, where you are 
drafting a conveyance by a tenant for life under the Settled 
Land Act the form will be considerably altered, particularly 
as time goes on. The recitals will refer to vesting deeds and 
things of that kind, and you will not set out the settlement 
quite in the same way. Then, remember that a tenant for 
life when conveying in future—that is to say, after the com- 
mencement of the year—will not convey by virtue of any power 
vested in him. He conveys because he has got the legal estate 
in fee simple, and he will convey the fee simple by virtue of 
his estate and not under a power, though, of course, the 
purchase-money will be paid to the trustees of the settlement, 
who will give a receipt as before. So much then for the form 
of the conveyance. 

t Then we come to wills. There again, where there is no 
settled land, and the will is not going to create a settlement, 
but is a straightforward will giving absolute interests in land 
or property, there will not be very much change in the form 
of the will. If one is making a legal devise of land, you would 
avoid using the word “ use,”’ though that is not, as a rule, made 
use of now. I think perhaps, the most important thing to 
remember with regard to drafting a will of that kind is this, 
that if there are specific gifts of chattels, it would be as well 
to remember that if there are any charges on those chattels, 
such as liens for unpaid purchase-money, the legatee will, 
in future, take them subject to the lien, unless something is 
said. Therefore, it would be as well to point out to the testator 
that, if he wishes, supposing he is giving all his wines and 
furniture and things of that kind, to give them to the 
legatee free from any existing charges, he ought to say 
so. Secondly, supposing the testator is a tenant for life 
under a settlement, there you have to consider what 
should be done, having regard to the changed form of 
the way in which a settlement devolves. Whatever you 
do in the will, the trustees of the settlement will in fact 
become special executors, and they, under the Adminis- 
tration of Estates Act, are entitled to have a special grant of 
probate with regard to this settled land. I should think it 
would be better, at any rate, it would make it simpler for the 
granting of the probate, and remind persons who are proving 
the will what they have got to do if a testator, who is a tenant 
for life under a settlement, should expressly appoint the 
trustees of that settlement to be the spec ial executors in 
respect of the settled land. It is not essential, but I think it 
would be convenient. The position there is, perhaps, a little 
confusing because whether or not the testator does appoint 
those people, they do become his special representatives, 
and where the tenant for life dies intestate, the trustees of the 
settlement are entitled to have a special grant, as | read the 
Act, of letters of administration for that purpose. It has 
been objected that that is an unnecessary expense, that there 
should in every case have to be an appointment of special 
representatives where a tenant for life dies. It seems to me 
that there may be some force in that criticism, and that, as the 
settled land is bound to vest in the trustees as sper ial executors, 
or spec ial representatives, whatever the testator does or does 
not do, it might have been simpler to make the trustees of 
the settlement automatically become special representatives 
without any appointment or grant. If it is found that 
that is causing needless expense, perhaps that is another 
matter which will be rectified. A more difficult point to be 
settled is one which, no doubt, will occur very frequently in the 
New Year—that is where a will is going to be made on 
such terms that it is going to create a settlement, or, 


in other words, is going to give a life interest to some- 
body and remainders afterwards, or something of that 
kind. Now, you must remember there, that when a 
testator dies after this year, and makes anything in the nature 
of a settlement by his will, the will becomes a trust instrument, 
and the personal representatives hold any land vested in them 
on trust to convey it to the tenant for life. There is no form, 
apparently, in the schedules to the Act showing you how a 
will ought to be drafted, if you are going to settle the land 
by will. It seems to me it would be sufficient simply to declare 
that the land shall be held on trust for a person for life, and 
so on, and setting out the trusts as they appear in the form of 
settlement, which is form No. 3 in the Ist Sched. Or, again, 
1 think he might say ‘‘ My personal representatives shall hold 
this land on the following trusts.” But perhaps the best 
form, and one which has to a certain extent the avthority of 
the Act, is this, that he should devise the land to certain 
persons who had better be his trustees and executors 
as well, and appoint them Settled Land Act trustees, and 
then declare that they shall hold on certain trusts; and 
although, as I have said, there is no form given you in the 
schedule for that purpose, there is a form of a will which is 
supposed to have been made after the Act comes into force, 
in the abstract No. 2 in the 6th Sched. to the Law of Property 
Act. That is based on those lines, and I think could very 
safely be followed. In any case, there must be a vesting deed 
or vesting assent after the testator’s death, with a view of 
vesting the legal estate in fee simple in the person who is 
made tenant for life under the will. A vesting assent is 
better because it saves 10s. The vesting assent may be used 
in all cases where the testator has power to dispose of property, 
and it may be used to vest that property in any person 
entitled to it, either beneficially, or as trustee. In the old 
days the assent of an executor was, I always thought, limited 
to a case where property is devised under a will to a person, 
then the executor assents to that devise ; and in the same way 
in the case of a bequest. But here the vesting assent is carried 
further, and even where the property is devised to trustees on 
trust for A for life, a vesting assent may, I think, clearly be 
made vesting the fee simple in the tenant for life, though it 
has not been devised to him. 

Other points which arise in respect of wills appear in what 
becomes a little code by itself in ss, 175 to 179 of the Law 
of Property Act. The first one, 175, deals with a matter of 
construction, which, however, must be borne in mind, of 
course, in settling a will, and it is a very important provision 
with regard to construction at any rate, and has a very 
important effect with regard to maintenance as a result of it. 
What it says is this, shortly, *‘ Contingent gifts are to carry 
the income from the death of the testator unless the income 
is otherwise disposed of.” You know what difficult questions 
sometimes arise where there is a contingent gift, a gift to the 
son of the testator if he shall attain twenty-five, and perhaps 
there is no gift over of the income in the meantime and it is 
difficult to know what is to happen to it. Sometimes it 
produces an intestacy. But this is a very useful provision 
which must be borne in mind, I think, in settling wills, that 
where there is a contingent gift, unless the income in the 
meantime is disposed of, it goes to the person who is entitled 
on the contingency. That has a vary far-reaching effect with 
regard to maintenance, because under the New Trustee Act, 
s. 31, where any property is held by trustees on trust for any 
person of any interest whatever vested or contingent they get 
the power of maintenance. You remember that is a great 
advance on the Conveyancing Act of 1881, which only gives a 
power of maintenance where in the case of a contingent 
gift it is contingent on attaining twenty-one. Where that 
happens during infancy the trustees may apply the income, as 
they think fit, for maintenance. After the contingent 
beneficiary reaches twenty-one, if the income is not vested in 

him the trustees are to pay it to him. That is a very strong 
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provision and it meets a want whick sometimes arises now and 
causes very great inconvenience. I came across a case the 
other day where property was given to a certain nephew of 
the testator on his attaining twenty-five. It was so given as 
to be contingent on his attaining twenty-five. Under certain 
provisions in the will we were able to find that there was a 
power of maintenance until this boy reached twenty-one, but 
there was no power to do anything for him between twenty 
one and twenty-five. Unfortunately, that will take effect 
before this Act takes effect, but, in future, in a case of that 
kind, although the gift is contingent, then unless the income 
is otherwise disposed of, the whole income from twenty-one 
until twenty-five, whatever the age might be, will be paid 
to the beneficiary. That section with its corresponding 
influence over maintenance probably hardly affects a well- 
drawn will, because, as a rule when a will is well drawn and there 
is a contingent gift, you will provide what is to happen to the 
income in the meantime, but it makes one more careful to 
see that where there is a contingent gift, the income is either 
given to somebody else or left to be treated in this way. 

Then you will remember a tenant entailed can by the next 
section of the Act (176) dispose of his entailed interest by will. 
I have dealt with that already, and you may remember that 
I suggested it might become common form in a general devise 
to refer specifically to entailed property generally, even though 
the testator has not at the moment any entailed property, 
because you know a will very often takes effect years after 
wards, and it might be convenient to put it in as a general 
clause. 

Then the next section provides that where a will is expressed 
to be made in contemplation of marriage it is not revoked by 
the marriage. As the law now stands a will is revoked by 
the marriage, and even though 1 person makes his will and says 
‘* Whereas I am going to be married to-morrow and ! make my 
will giving my property to my future wife,’ when he gets 
married the will is revoked. That, of course, is very incon- 
venient, and also it makes it necessary for the-bridegroom 
to execute his will either in the vestry immediately after the 
wedding, or else to interfere with the festivities at a later stage. 
This section will therefore confer a benefit upon him and 
you will be able, if you like, in settling the will of a person who 
is about to be married, to refer to the marriage and expressly 
say ‘This will is made in contemplation of the intended 
marriage.” I do not suppose that this section was passed 
merely with a view of making the bridegroom more com- 
fortable, but there have been cases where ignorant bride- 
grooms have made wills in that way not realizing that by the 
marriage next day the whole will becomes inoperative. 

Section 178 is a very interesting example of the ingenuity 
of some of my brethren in Lincoln’s Inn in suggesting doubts 
which I do not think would occur to most people, and the 
cheerful alacrity with which Sir Benjamin Cherry has 
suppressed those doubts. I think a good many of us will 
wonder why this section was put in at all. Under s. 3 of the 
Wills Act, which was intended to give a very wide power of 
devising property of all kinds, the section runs in this way, 
shortly : “‘ It shall be lawful for every person to devise and 
bequeath by will all real and personal estate to which he is 

entitled at the time of his death, and which, if not so devised 
or bequeathed, will devolve upon the heir-at-law the executor 
administrator.’”” Some ingenious persons have suggested 
supposing the testator has not got any heirs, then if this 
property is not devised it would not have devolved on his 
heirs, and so he has got no power to dispose of it by will. 
Section 178 removes that doubt. I do not think you need, 
from the practical point of view, trouble about the section. 
I merely explained it to you in case you were reading it and 
in the absence of that explanation might be temporarily 
puzzled by it. 

Section 179 is another very interesting section under which 
the Lord Chancellor may prescribe and publish forms to 





which a testator may refer in his will, and may have given 
directions as to the manner in which they may be referred to. 
Those forms have been drafted, and they will be available. 
The question immediately arises, when should those forms be 
used ¢ I am bound to confess my first impression was that 
the correct answer was “ but after consulting various 
persons and a good number of solicitors, I found, and those 
of us who were dealing with these forms in committee also 
found, that apparently there are a good number of clients 
who insist on having their wills made on a half-sheet of note- 
paper. You naturally advise them to do nothing of the kind, 
but if a person is a good client and he insists on having it 
done, it is not for you to stand out and say he is not to have 
it. Of course, also, there may be times when a will is really 
wanted in a great hurry, and perhaps something in the nature 
of a will which is a little complicated is required. In those 
cases I think it may very well be that these forms may be 
used. If you do use the forms, it is, of course, extremely 
important to follow the directions which are given in the forms. 
The schedules to the forms supply very careful directions 
showing exactly how the forms are to be used. You will 
see in the forms what might almost be called an invitation 
to modify the forms as required. But it seems to me it would 
be very dangerous to attempt to modify the forms except 
perhaps in the most simple manner. I have had 
experience with regard to Table A. You know, many of you, 
what happens when persons somewhat casually perhaps adopt 
Table A with modifications. Very often the modifications do 
not work at all, and it is much more difficult, as many of you 
no doubt know, to settle anything like a decent form of 
Articles of Association where you are adopting Table A in part. 
It is much more difficult to get it accurate and right, and also 
it is very unpleasant to work with. Inthe same way, I should 
suggest that there, forms should not be used except in very 
special cases of the kind I have mentioned; and where a 
testator insists on having his will made in that form very 
strong pressure should at any rate be brought to bear upon 
him to take the forms as they stand. If he wants a ready-made 
will, he must have the pattern that we have in stock; if you 
tinker with it you will probably spoil the whole thing. The 
forms are divided into two parts. Part I contains certain 
clauses which might be said to apply to most wills or to a 
good many wills. The whole of Part I can be adopted en bloc 
as a whole to apply to a will. I doubt whether that will be 
wise in all cases, because there are some provisions about 
inventories, annuities, and things of that kind, which are 
unnecessary and may only cause confusion if you put them in. 
Part II, however, consists of clauses which must be separately 
adopted if they are required. And bear this in mind par- 
ticularly, that in Part IT you must specify the property to 
which the clause is to apply. That is stated in the schedule, 
and it is pretty obvious when you come to think of it, but 
I take it in most cases one would be using these forms rather 
in a hurry and you will bear in mind, that you must specify 
the property. ; 
With a view to giving you, perhaps, a little assistance as 
to how these forms can usefully be used, I just propose now 
to take the case of a supposed testator who is asking you in a 
hurry to settle a short will on these sort of lines. Supposing 
he wants all his personal chattels, furniture, and so on, to be 
given to his wife absolutely, and some personal legacies- 
some to charities and some to individuals—and subject to that 
I want it all to go to my wife for life, and after that to my 
children, then you would point out to him “ that is not quite 
enough for you. Is the wife to have a power to appoint among 
the children, or are they to take equally?” He may say : 
‘My wife is to have a power of appointment,” and you ask : 
“Do you mean if any child dies are their children to stand in 
their place?”’ He may “Yes, I mean that.” It 
appears to me you could very properly adopt a very short 
form of will using the forms, You would do it something in 


never,” 


some 


Say: 
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this way. You appoint executors and trustees, and then the 
testator would continue: The following forms contained 
in Part I of the Statutory Will Forms 1925 shall be incorporated 
in my will: ‘“‘form II the meaning of personal chattels ”’ 

that is a long definition of what is included in personal 
chattels ; it consists of a good many lines—‘‘ Form IV legacies 
to charities,” and then he might continue ‘I bequeath all 
my personal chattels to my wife.” You have a definition 
of it, and that is all you need say I give the following 
legacies,’ and he would mention them—some might be to 
charities—and then : “ I devise and bequeath all my property 
real and personal to my trustee Then he might go on in 
this way, having stopped there Form VIII and, subject 
thereto, Form IX of the Statutory Will Forms 1925 are incor 
porated in my will and shall apply to all property devised 
and bequeathed to my trustees.” That would mean that in a 
very short phrase, he has incorporated all the usual trusts 


‘ 


for sale and conversion and investment and payment of debts 
and legacies ; he has given a life interest to his wife with power 
to appoint, and gifts over to children and their issue by way of 
substitution in a very carefully drawn form with hotchpoi 
clauses. So there you could in a very short document carry 
out a somewhat complicated will. Of course, that is only an 
example; you are not tied down to that particular pattern. 
Similarly, you may give a legacy and you may settle that 
legacy or you may give a life interest to the wife and no power 
of appointment, or you can give the residue to different 
persons in shares and settle the shares of residue with cross 
remainders. Some similar things may be done like that 
In that way, I think it may be in special cases, those forms will 
sometimes be found useful 

Then the next section (s. 184), provides for the case of two 
persons dying together. You know the cases where a husband 
and wife have made mutual wills, and then go on a voyage, 
and the ship is wrecked and both die. The difficulty is who 
died first. That problem is solved in this way, that the younger 
one is deemed to have lived longer. That does not often 
arise, but it just settles that difficulty. 

Now we come next to the appointment of trustees. There 
some changes are made with regard to the appointment of 
trustees which at present is done under the Trustee Act of 


1893. The first point is thi The idea is that there shall not 
be more than four trustees. Where there are more than four 
trustees then no new trustees are to be appointed until the 


number gets reduced to four or less. Then after the lst January 
next the new trustees must not be appointed to a number 
exceeding four, and you must not appoint so many that they 
will bring the present trustees up to more than four. Where 
there is a trust for sale, of course, now you have two deeds 

the deed which creates the trust for sale, and the instrument 
which deals with the proceeds of sale. Now there the position 
is a little complicated. ‘The same persons must be appointed 
trustees on both those documents, and the appointments 
must be made by separate instruments, and the appointment 
of the trustees of the trust instrument must be endorsed on 
the trust deed. That seems to me to be a little bit unnecessarily 
complicated, and that again has been open to criticism. It 
has been criticised on the footing that it is an unnecessary 
expense and it seems to me there if possible it may be con 
sidered at a later stage, and that it would be sufficient to have 
one deed appointing trustees of the Trust Settlement, and they 
should automatically become trustees of the trust deed, and a 
note should be endorsed on the deed of that appointment. 
Whether that would work or not of course I do not know, but 
it may be that it could be simplified in that way. But the 
thing to bear in mind now is that where you have got a trust 
for sale with a separate document showing the trusts of the 
proceeds of sale, the appointment of trustees must be made by 
two deeds, and there must be an endorsement on the trust 
instrument. That of course does not sound much like 
simplification, but of course, it is not a very important point. 


Then the section of the Trustee Act as to the appointment 
of new trustees is re-enacted and is made wider. It includes 
cases where the trustee is an infant, and it also gives the person 
appointing trustees power to appoint themselves. Sometimes 
it is convenient that persons—that is to say the executors of a 
trustee—in appointing trustees should be able to appoint one 
or more of themselves. It also applies where a trustee has 
been removed, and also where a corporation has become 
dissolved. Perhaps the most important change from the con- 
veyancing point of view is with regard to the vesting declara- 
tion. You remember under the Trustees Act at present, 
where an appointment has been made of trustees, the person 
who has the power to appoint trustees, can vest the real 
estate in the new trustees by a vesting declaration. Now that 
has been rendered unnecessary and with regard to appoint- 
ments made after the new Act it will be quite sufficient to 
appoint new trustees, and thereupon the property will auto- 
matically vest in the new trustees without a vesting declara- 
tion. That will have the effect of shortening those documents. 
There are, as you know, exceptions to the property which will 
vest a vesting declaration, and those same exceptions will 
apply to the property which vests automatically. There 
will be a slight difference in the exceptions because everyone 
knows copyholds, which are one of the exceptions, will have 
ceased to exist, and as you know mortgaged property— 
property vested in the trustees as mortgagees—does not pass 
by a vesting declaration. There is an exception made to that 
in the case of property which is vested in trustees under a 
debenture trust deed. Except for that the exceptions are 
the same. Of course it is not a matter that is of very great 
importance,but you can if you like go on as before in appointing 
trustees and putting in a vesting declaration, but even 
without a vesting declaration the property will in future pass. 


(Tranecript of the Shorthand Notes of The Solicitors’ Law Stationery Society, Limited 
104-7, Fetter Lane, B.C.) 





Administration of Justice. 
Home SEcCRETARY’S REPLY TO CRITICISMS. 


Mr. Charles G. Ammon, M.P., has received a letter from 
the Home Secretary in reply to questions that he addressed 
to him in the House of Commons with reference to statements 
made in a monthly review that the Home Office had been 
tampering with justice. Sir William Joynson-Hicks, in the 
course of his reply, states :—~ 

‘The statement that a sinister tendency has grown up of 
late at the Home Office to send instructions to county magis- 
trates and even to judges of assizes to take this course or that 
in dealing with offenders and to treat them more leniently or 
more harshly, is entirely unfounded. No communications 
have been sent from the Home Office which could be construed 
as improper attempts to influence the discretion of the 
judiciary in matters of this kind. The Home Office has from 
time to time sent out circulars calling attention to the pro- 
bation system, calling attention to the Borstal system, calling 
attention to the provisions of the law allowing time for 
payment of fines, &., &c., and if it is suggested that the 
tendency of such circulars is to encourage a more lenient 
method of dealing with offenders, this in a sense is true, but 
in sending out such circulars the Home Office has been merely 
calling the attention of the judiciary to various provisions 
made by Parliament for improved methods of dealing with 
offenders. No communications whatever relating to the 
treatment of political cases have been sent out by the Home 
Office to the judges or to magistrates.’’ 


It seems there is a bank that prints the following on its 
salary receipts: ‘* Your salary is your personal business—a 
confidential matter—and should not be disclosed to anyone 


, 


else.’ 
One of the men in signing the receipt added below: “‘ I won’t 
mention it to anybody. I’m just as much ashamed of it as 





you are.’’—Central Law Journal (St. Louis). 
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Court of Appeal. 


Netherlands-American Steam Navigation Company (Owners 
of the Steamship “‘ Sommesdijk ’’) v. H.M. Procurator-General 


9th November. 


INTERNATIONAL LAW—WaR—DEFENCE OF THE REALM 
NEUTRAL VESSEL—SEIZURE—DETENTION—BELLIGERENT 
RIGHT OF VISIT AND SEARCH—PREROGATIVE RIGHT—CLAIM 
FOR COMPENSATION—JURISDICTION OF Prize Court 
JURISDICTION OF WAR COMPENSATION CouRT—INDEMNITY 
AcT, 1920 (10 & 11 Geo. 5, c. 


48), ss. 2, 3. 

Where a neutral vessel was seized and detained in the exercise 
of the belligerent right of visit and search, during the war, a 
claim by the owners of the neutral vessel for compensation was held 
to be a matter within the jurisdiction of the Prize Court under 
8. 3 (a) of the Indemnity Act, 1920, and the War Compensation 
Court had no jurisdiction to deal with such a claim. 


Appeal from the War Compensation Court. The appeal 
raised an important question as to whether the appellants, who 
were the owners of a neutral vessel which was seized, searched 
and brought to London, during the war, in exercise of the 
belligerent right of visit and search, had the right to claim 
compensation before the War Compensation Court. The 
Procurator-General, as representing the Crown, challenged 
the jurisdiction of the Court. The War Compensation Court, 
without coming to any decision on a very material point in 
this case, overruled the objection to the jurisdiction. The 
Procurator-General appealed. There was no dispute about 
the facts which were as follows: Early in October, 1915, 
the respondents’ vessel was on a voyage from Buenos Aires 
to Helsingborg and Malmo with a cargo of maize, linseed and 
bran. About October 13, when the vessel entered the Downs, 
she was detained by H.M. Naval Patrols and searched, as 
far as it was possible to do so, without discharging her cargo 
and bunkers. The detention in the Downs continued until 
25th October, when an armed guard and a pilot were placed 
on board, and orders were given that the vessel was to proceed 
to London, and then the ship was taken to Gravesend accom- 
panied by a torpedo boat from the Edinburgh Channel, and 
brought to an anchor at Gravesend, and from there the vessel 
was taken up into the Royal Albert Dock and there thoroughly 
searched, her cargo for that purpose being discharged. After 
the search was completed the cargo was reloaded and ultimately 
on 5th December, the ship was allowed to resume her voyage. 
The claim as formulated by the owners was for the loss of the 
use of this vessel from 25th October to 6th December, 1915, 
namely for forty-one days at £500 per day. In the judgment 
of the War Compensation Court, Sir Francis Taylor stated 
that counsel for both parties concurred in presenting the case 
as one in which the vessel had been detained in the Downs 
and brought to London in the exercise of the belligerent right 
of visit and search. The case was so treated in the arguments 
before the Court of Appeal. 

Bankes, L.J., in giving judgment, said that two very 
important questions were raised by the arguments, (1) whether 
visit and search was an exercise of the prerogative right of 
His Majesty within the meaning of s. 2, (1) (b), of the 
Indemnity Act, 1920; (2) whether the claim was one within 
the jurisdiction of the Prize Court, and, if so, whether it was 
not, by the terms of the Indemnity Act, 1920, excluded from 
the jurisdiction of the War Compensation Court. He (the 
Lord Justice) rested his judgment on the view which he took 
of the second question. Section 3 (a) of the Indemnity Act, 
1920, deals expressly with proceedings in a Prize Court. It 
provides that nothing in the foregoing provisions of this 
Act shall affect or apply to proceedings in any prize court as 
respects any matter within the jurisdiction of the court. It 
was argued for the claimants that that provision only applied 





to proceedings commenced before the passing of the Act. 
But that was not so. The Act was an Act to restrict the taking 
of legal proceedings. It assumed a jurisdiction in a court of 
law to entertain the proceedings it referred to but for the 
interference of the legislature ; and it used the expression 
‘* proceedings ” in reference to future proceedings, as well as 
to those already commenced. By s. 1 (1) of the Act “‘ No 
action or other legal proceeding whatsoever shall be instituted 
inany court of law.” There was no reason why proceedings in 
s. 3 should not have the same meaning asin s. 1; indeed, there 
should have the same meaning, 
and why claims within the jurisdiction of the Prize Court 
should be excluded from the operation of the Indemnity Act, 
1920. The Prize Court was a court specially constituted to 
administer International Law. The f International 


was every reason why they 


rules of 
Law rec gnised an entirely different standard of compensation 
and of responsibility from that which was accepted by a court 
of law using that expression in its ordinary sense. It was for 
that reason that it was a matter in which the Prize Court 
had jurisdiction, its jurisdiction had always hitherto been 
accepted as exclusive. The War Compensation Court had 
no jurisdiction to deal with any matters within the jurisdiction. 
The authorities appeared to confirm the view that the action 
of the naval authority in the present case amounted to a 
seizure which clothed the Prize Court with authority to 
entertain the claim of the respondents in the present appeal. 
That was sufficient to dispose of the appeal, and it was 
unnecessary to express any opinion on the question whether 
within the meaning of s. 2 (2) of the Indemnity Act, 1920, 
the seizure of the vessel was an exercise of the prerogative 
right of His Majesty. The appeal succeeded and the decision 
of the War Compensation Court must be set aside and a 
declaration made that that court had no jurisdiction to 
entertain the claim. 

Scrutron and Arkin, L.JJ., delivered judgment to the 
same effect. Appeal allowed. 

CounsEL: Sir Douglas Hogg, K.C.,A.-G., Sir Patrick Hastings, 
K.C., and The Hon. Geoffrey Lawrence, K.C., for the Procurator- 
General on behalf of the Crown; C. T. Le Quesne, K.C., and 
Sir Robert Aske, appeare d for the defendants, the Netherlands- 
American Steam Navigation Company. 

Souicirors : The Treasury Solicitor ; Botterell & Roche. 

[Reported by T. W. Morcay, Esq., Barrister-at-Law.]} 


High Court—Chancery Division. 
In re Whitrod; Burrows v. Bax and Others. 
Romer, J 29th and 30th October 


ALiqguot SHARES—LAPSE OF 
LAPSED SHARES—PARTIAL 


WiL_L—RESIDUE OF RESIDUE 
SHARES—INTESTACY AS TO 
INTESTACY. 


A testator left his property on trust for sale and realization, 
and thereafter gave and bequeathed one tenth part to A, two tenth 
parts to C’s children, and the rest in tenth and twentieth parts to 
specific objects in a similar manner, and “to K £30, to L £A0, 
to Nonconfor mist Ministers of Diss the residue in equal shares.” 


Held, that the will must be read as though after disposing of 
nine-tenths of his residuar y estate he directed the re maining tenth 
charged with the two sums as therein provided to be divided 
among the ministers, and that there was an inte stacy as to the 
undivided aliquot shares of pe rsons who pre deceased the testator. 


1840, 5 My. & Cr. 56, applied, 


Easum v. Appleford 
Originating Summons. 


This was an originating summons issued by the surviving 
executor of the will for the determination of the question, 
inter alia, whether the aliquot parts of the testator’s estate 


given by the will to persons who predeceased the testator were 
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undisposed of by the will or passed under the gift therein 
contained ‘‘ Non-contormist Ministers of Diss the residue in 
equal shares,”’ or whether they ought to be added to the aliquot 
parts given by the will to persons who survived the testator. 
The facts were as follows: By his will, dated 19th October, 
1891, the testator, after appointing executors, provided as 
follows: “I direct my executors to pay my just debts and 
personal and testamentary expenses, and to realize all my real 
and personal property 48 SOOD &s convenientl can be at the 
discretion of my executors, and I give and bequeath to A 
one tenth part, to B two tenth parts, to C’s children one tenth 
part, to D one tenth part, to Diss Wesleyan trustees, to be used 
by them to clear off the building debt if there be any, one tenth 
part, to EK one twentieth part, to the hospital one twentieth 
part, to F’s children one tenth part, to G £5 to be paid to her 
every half year during her life, to H one tenth part, to K £50, 
to L £40, to Non-conformist Ministers of Diss the residue in 
equal shares.” The testator died on 12th March, 1923. Certain 
of the beneficiaries predeceased the testator. 

Romer, J., after stating the facts, said the question to be 
determined is who are entitled to the shares and interests 
to which A, B, D, E, G, H and K would have been entitled 
had they survived the testator, the dispositions in favour of 
those persons having failed to take effect. Having regard 
to such authorities as Simmons v. Rudall, 1851, 1 Sim. (N.8.) 
115, and Kasum v. Appleford, supra, referred to in “ Hawkins 
on Wills,” 3rd ed., at p. 52, the first thing to be ascertained 
is whether the gift to the ministers is a gift of the testator’s 
residuary estate or merely a gift of the residue of such 
residuary estate. Ifthe testator in the present case had merely 
directed payment of the annuity and the two sums of £30 and 
£40 out of his residuary estate, and had then given the residue 
to the ministers they would in the events which happened 
undoubtedly have taken the whole of the residuary estate, less 
only the £40 given to L. I cannot, however, bring myself 
to think that the testator, after disposing of nine-lenths of hie 
residuary estate in undivided shares, intended the ministers 
to take more than one-tenth under the gift of “ the residue.” 
It seems reasonably clear from the terms of the will that the 
testator considered a tenth part to be sufficient to provide the 
annuity and the two sums of money. If that were not so 
it is incredible that the testator should have disposed of nine- 
tenths of his residuary estate in undivided shares. I think 
that according to its true construction the will is to be read as 
though, after disposing of nine-tenths of his residuary estate, 
the testator directed the remaining tenth to be paid to the 
ministers, charged, however, with the annuity and the two 
sums of money. In other words, I think that the residue 
given to the ministers is a true residue of the one tenth share, 
so that they benefit by the lapse of the annuity and the £30 
but that it is not a true residue of the residuary estate in the 
sense that they can benefit by the lapse of any of the other 
undivided shares. The result, in my judgment, is that the 
ministers take only one tenth share of the residue, less the £40 
given to L, and that there is an intestacy as to the undivided 
shares that have lapsed which will accordingly go to the heir 
and next of kin according to their respective interests. 


CounseL: Howard Wright, Hughes, K.C., and Duaynes ; 
J.V. Nesbitt; Winterbotham; Whitehead ; Dighton Pollock ; 
Altwater Py L. W. Byrne ; William Barnard 5 Tudor Davies 
Myles. 

Souicirors: Tarry, Sherlock & King, for Lyus, Burne 
and Lyus, Diss; W. G. Elsmore, Waterhouse & Co., for 
Cozens-Hardy & Jewson, Norwich; W. A. Zabell, for Sprake 
and Co.., Bungay - T re asury © li “tor. 


[Reported t L,. MoRGAN MAY, Esq., Barrister-at-Law.] 


[Several reports of important Cases, etc., are unfortunately 
held over this week in consequence of pressure on our 
space.-—Ep. | 


Correspondence. 
Counsel's Certificate on Purchase of Settled Land. 

Sir,—The profession is indebted to you for your article in 
“A Conveyancers Diary’ in your issue of 14th November, 
1925, referring to ‘Counsel’s Certificate on Purchase of 
Settled Land,’ but it is doubtful whether all its members will 
agree with your strong recommendation for the adoption of 
s-s. 5 of No. 25 of the General Conditions of Sale issued by 
the Law Society. The present writer’s grievance is not 
directed against the condition itself, but against the fact that 
it has been made a General Condition and has not been left to 
be inserted as a Special Condition when occasion should so 
require. The weakness of both the section of the Settled 
Land Act and of the General Condition lies in the fact that 
there appears to be no definition of who is a “ Conveyancing 
Counsel.’ If anticipation proves correct, it is very probable 
that for some considerable time to come all the, at present, 
recognised conveyancing counsel will have their hands full, 
with the inevitable risk that new conveyancing counsel will 
arise who may, perhaps have had very little experience of 
conveyancing. It is difficult therefore to appreciate what 
value a certificate of an unknown and perhaps immature 
counsel can possibly have or why such a certificate should be 
allowed to deprive a purchaser of the right to be supplied with 
information which otherwise he would be entitled to call for. 
If the condition should be made a special condition of sale, 
the purchaser's attention would be called to it and he, or his 
legal adviser, would be in a position to ascertain the name 
and standing of the conveyancing counsel whose certificate 
was required to be accepted, and, if thought fit, to disapprove 
of such condition on behalf of his client. So long, however, 
as the condition remains as at present in the Law Society's 
General Conditions, the purchaser and his solicitor will be 
kept in the dark until delivery of the abstract as to whether 
any such certificate has been obtained or not. It is hoped that 
even now it may not be too late for the general condition 
before-mentioned to be omitted from the General Conditions 
when issued by the Law Society, leaving individual solicitors 
to insert such a condition, when applicable, as a special 
condition, and, by preference stating the name of the counsel 
who has signed the certificate. 

26th November. W. 
Note on W’s. letter. 

1. Clause 25 (5) of the General Conditions of 1925 relates 
to certificates of conveyancing counsel to be given when a 
draft vesting deed or vesting assent is prepared by them, not 
to certificates given on a purchase or sale. 

2. These vesting instruments will, in the great majority of 
cases, be prepared by the counsel who, in the past, has been con- 
cerned with the management of the settled estate in question. 

He can only certify in regard to the papers laid before him, 
and so far as identity is concerned this may in many cases 
have to be supplemented by a statutory declaration. 

Still his certificate will be of value in regard to the legal 
aspects of the title; the Act, independently of any such 
certificate, contemplates the investigation of parcels in past 
documents, at any rate where a specific description cannot be 
given in the vesting instrument. 

Where the property put up for sale is specifically described 
in a schedule to a vesting instrument and this is backed up 
by a counsel's certificate in regard to the tenant for life and the 
Settled Land Act trustees, it will be practicable in many cases to 
make the vesting instrument a root of title though of recent date. 

3. It is recognised that the value of the certificate may 
vary in accordance with the attainments of the counsel who 
gives it. This is inevitable ; it would not have been right to 
confine the right to give certificates to the conveyancing 
counsel of the court, or to prescribe any definite standing at 
the Bar. This is a matter which must be left to the discretion 
of the solicitors who instruct counsel. 
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4. The General Conditions of 1925 are available for auctions 
and private contracts, the provisions contained therein will 


If 


be well known throughout the country. 


forms part of the provisions relating generally to settled land 
or is prefixed to the form as a special condition.—Ep. } 
The Passing of Limited Liability. 

Sir,—The Chancery Division for December has just become 
available and I have read with astonishment amounting to 
horror the judgments in Agricultural Wholesale Society v. 
Biddulph, p. 769, reversing and overruling Lawrence, J., in 
the same case, and also Dibble v. Wilts, 1923, 1 Ch. 342. 

I have always been under the impression that if I took 
shares in a limited company and I paid up the nominal amount 
of the share which I subscribed for, that I could not be forced 
to make a further contribution in respect of that share, and 
I think that was certainly the opinion of Lord Wrenbury and 
of many other judges. 

If the judgments just given by the Court of Appeal be 
correct, although I have only subscribed for, say, £1,000 of 
capital in a company, as soon as 1 become a member I can, 
by competent resolutions, be forced to pay millions, if I had 
it, when I only intended to put £1,000 into the company. 

This extraordinary conclusion is arrived at on the ground 
that, although I am only liable under the shares I hold to pay 
up the nominal amount, there is inherent in the relationship 
between myself as a member of the company and other 
members of the company a power for other members of the 
company against my wish to make me liable for any sum 
which the competent majority may consider I should be liable 
for. I do not believe this is the law, and hope the House of 
Lords will say it is not. 

[ am only liable as a shareholder, according to the statute, 
for the amount, if any, unpaid on my share. My relationship 
to the other members of the company arises as a shareholder, 
and by nothing else, and any obligation which rests on me 
rests on me because I am a shareholder and for no other 
reason whatever. Now, if my logic be right, how can I be 
made responsible by my fellow shareholders for something 

which they are imposing upon me but the statute has not 
imposed upon me, but on the contrary has said that I am not 
to be liable for ? 

Form 22, Palmer, 11th ed., p. 312, 12th, p. 
seem to me to help matters, as it deals exclusively with a 
limited class who apparently sign the memorandum of 
association that they will take, not only the Founders’ shares, 
but, in addition, a certain amount of capital, and I cannot 
see that this form, or the course proposed under it, -can be 
craved in aid of the determination by the Court of Appeal. 
With submission, it seems to me like ‘‘ the flowers that bloom 
in the spring.”” The terms given by the form are in respect 
of an obligation which is strictly limited, and are given for a 
present valuable consideration, and the liability will be 
ascertained at once. 

I am a shareholder in all the big banks, and it is certainly 
a revelation to me, if, for instance, Barclays, where the shares 
are all fully paid, decide they ought to have a reserve fund 
of twenty millions in cash they can assess me on my fully-paid 
shares for my share of the difference between their present 
reserve fund and the twenty millions they wish to have, and 
they could do so if the device which the Court of Appeal have 

approved is in order. The Court have even gone so far as to 
sinction a snowball by which the more a person subscribes, 
the more he becomes liable to subscribe, against his will. 
[ should like to see comments from your readers on thi 
letter. i. T. H. 
89, Coleman Street, E.C.2, 
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302, does not 


an intending 
purchaser has any opportunity before signing of varying the 
form of contract or of making enquiries in reference thereto 
it will in this case be wholly immaterial whether the condition 
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Societies. 


To Secretaries—Reports of meetings, lectures, ete., to ensure 
insertion in the current number, should reach the office not later 
than 10 a.m. Wednesday. 


Solicitors’ Law Stationery Society, Limited. 


At an Extraordinary of 
The Solicitors’ Law Stationery Society Limited, held at the 
registered oflices of the Company, 104-107, Fetter-lane, E.C.4, 
on Tuesday, the 8th inst., a resolution was passed approving 


General Meeting shareholders of 


of the formation of a Pension Fund for the benefit of its 
employés. The scheme, a contributory one, is to provide 
pensions at the age of sixty-five, or at an earlier age in case of 


failing health, provided that at least ten years’ service with 
the company has been completed. The maximum pension 
after thirty or more years’ service to be thirty-sixtieths of the 
average remuneration during the five years previous to the 
date of retirement. ‘The scheme als» provides a death benefit 
of varying degree according to the number of years’ service 
provided the employé is a contributor to the fund and dies 
before reaching pension age. 

To enable the older employés of the Society with long service 
to become contributors to the fund at reasonable rates the 
Society is involved in a considerable initital contribution. 
In addition to this the Society contributes a yearly sum equal 
to that contributed by the employés. 

The scheme has becn accepted by the requisite majority of 


t 


the staff as required by the actuary. 


United Law Society. 

A Meeting of the Society took place in the Middle Temple 
Common Room on Monday, the 7th inst., Mr. F. H. Butcher 
in the chair. Mr. D. Taylor opened—‘‘ That this house 
disapproves of the celebration of Armistice night with rejoicing 
and festivities.’ Mr. H. C. Debenham opposed. There also 
spoke Messrs. L. F. Stemp, J. EK. Harper, bk. W. Mceran, H. W. 
Pritchard, H. S. Wood-Smith, Fk’. W. Yates, T. D. Cardale and 
Miss Clarkson. The honourable opener having replied, the 
motion was put before the house and won by two votes. 

The Annual Dinner of the Society at which the Lord 
Chancellor has kindly consented to preside, will take place 
on Monday, ist February, 1920. 


A meeting was held on Monday, 30th November, Mr. F. H. 
Butcher in the chair, at which the following moot was 
discussed :— 

‘A murder having been committed, a reward was offered 
for the detection of the murderer. <A, to gain the reward, 
accused B, an innocent man, and caused him to be appre- 
hended and tried for the murder. At the trial A, giving 
evidence for the prosecution, fals ly and corruptly swore 
that B committed the crime, whereupon the accused was 
legally convicted and hanged. On these facts, could an 


indictment against A for the murder of B be maintained 

in law ?”’ 

Mr. G. W. Tookey spoke for the prosecution, and Mr. J. E. 
Harper spoke for the defence. ‘There also spoke Messrs. 
G. Ball, Ff. W. Yat W. S. Chaney, F. M. Guedalla, H. C. 
Debenham, J. W. Morris and Sydney Ashley. Mr. G. W. 


Tookey having replied, the vote of the Louse was taken, 
and the prosecution won by four vote 
The Annual Dinner of the Society, at which the Lord 


Chancellor has kindly consented to preside, will take place 





8th December, 1925. 


on Monday, Ist February, 10926. 
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Legal News. 


Information Required. 


MRS, LEAH GRAHAM (DECEASED), late of Brompton 
road, Brighton, and Brixton. Any person having knowledge 
of the last Will made by the above lady is requested to com- 
municate with Messrs. Raphael Zeffertt & Co., Solicitors, 17, 


Coleman-street, E.C.2. 


Business Announcement. 


Mr. B. HoLianper, of Hollander and Bernheimer, the 
U.S.A. (N.Y.) law firm, is returning to their office in New 
York City for a few months, on the s.s. “ Leviathan,’ 
sailing December 15th; and Mr. Edgar Bernheimer, one of the 
partners, will cross to take charge, during his absence, of the 
London office, in louse, Aldwych, W.C.2. 

Wespster, Messer & NICHOLLS, 
and Arthur Edward Nicholls), of 14, 
Old Jewry-chambers, London, E.C., announce that as from 
the Ist December, 1925, they have taken into partnership 
Mr. STEPHEN JEFFERSON GORDON, who has practised both in 
Bradford and London. The practice will in future be carried 
on under the style of ‘‘ Lawrance, Messer & Co.”’ 


Bush 


Messrs. LAWRANCE, 
(Allan Ernest Messer 


Appointments. 

appointed Mr. FRANK 
Inner Temple), and 
Assistant Tutors in 


The Council of The Law Society have 
GAHAN, M.A., B.C.L., LL.B. (of the 
Mr. 0. S. Squires, LL.B. (solicitor), as 
the Society’s Law School. 

Mr. W. CLARKE HALL, a Metropolitan Magistrate, has been 
elected Treasurer of the Honourable Society of Gray’s Inn for 
the year 1926 in succession to Sir Alexander Wood Renton, 
K.C.M.G., K.C., who has been elected Vice-Treasurer for the 
same period. 

Mr. C. E. BrapBury, Assistant 
Mr. W. H. Andrew, Town Clerk, St. Helens, has been appointed 
to a similar pogition in the office of Mr. F. C. Crowte, Clerk 
to the Shropshire County Council. Mr. Bradbury was 
admitted in Ly24. 

Mr. Hanry Wray, Solici 
Wray & Co., has b 
and County of King 
for the same city. Mr. 
been a member of thu 


Solicitor in the office of 


f the firm of Messrs. oe 
L Under-Sheriff for the City 
mn- upon: Hull and also Deputy Coroner 

Wray was admitted in 1885 and has 
above firm since 1900. 


Wills and Bequests. 


Mr. William Wynn Westcott, of 39, 
Natal, South Africa, formerly coronet 
Central London, and for North East 
who wrote ‘ Suicide, its History and ¢ 


Rapson-road, Durban, 
for Central Middlesex, 
London, succes ssively, 


left £10,779. 


tusation,”’ 





Court Papers. 
Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL CoURT Mr. JustTics 
Rota. No. 1. Eve 
M'n'd’y Dec. 14 Mr. Synge Mr. Jolly Mr. Synge 
Tuesday... 15 Ritchie More Ritchie 
Wednesday 16 Bloxam Synge Synge 
Thursday 17 Hicks Beach Ritchie Ritchie 
Friday . 18 Jolly Bloxam Synge 
Saturday .. 19 More Hicks Beach Ritchie 
Mr. Justice Mr. Justice Mr. JUusTics 
ASTBURY. LAWRENCE RUSSELL. 
M'n'd’y Dee 14 Mr - ore Mr. Jolly Mr. Bloxam 
Tuesday .. Mor Hicks Beach 
Wednesday j ore Joll Bloxam 
Thursday 7 olly More Hicks Beach 
Frida; Jolly Bloxam Hicks Beach 
Saturday More Hicks Beach Bloxam 
VALUATIONS FOR INSURANCE. It is very essential that all "Polley Holders should 
have a detailed valuation of their effects. Property is generally very inadequatel 
insured, and in case of loss insurers suffer accordingly. DEBENHAM 8TORR & sons 
(LIMITE D), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over 100 years), have a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpose. Jewels, plate, furs. 
furniture, works of art. bric-A-brac a speciality. [ADV?.] 


MIDDLESEX HOSPITAL 

CALLED UPON TO ADVISE AS TO LEGACIES, PLEASE 
FORGET THE CLAIMS OF THE MippLEesEx HosprraL, 
WHICH IS URGENTLY IN NEED Or Funes ror its Hwmane Work. 


Mr. Jcerics 
RoMER. 

Mr. Ritchie 
Synge 
Ritchie 
Synge 
Ritchie 
Synge 

Mr. JvustTiog 
TOMLIN 

Mr. Hicks Beach 
Bloxam 
Hicks Beach 
Bloxam 
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Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 5%. Next London Stock Exchange Settlement. 
Thursday, 17th December, 1925. 


MIDDLE 
PRICE. 


INTEREST 
9th Dec. YIELD. 


English reas Securities. 
Consols 24% ° oe oo | G5§ 
War Loan 5%, 1929- 47. - oe 100$ 
War Loan 44% 1925-47 oe 
War Loan 4% (Tax free) 1929- 47 
War Loan 34% ist March 1928 
Funding 4% Loan 1960-90... 

Victory 49 {Bonds (available for Estate 
Duty at par) Average life 35 years . 
Conversion 44% Loan 1940-44 oe 

Conversion 34% Loan 1961 _ . . 
Local Loans 3% Stock 1921 or after .. 
Bank Stock oe oe ee ee 


% 1950-55 =. 
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India 44° ° 

India 34% ee ‘ ° 

India 3% . ee ee 

Sudan 44% 1939-73... oe 

Sudan 4% 1974 . 

Transvaal Government 3% Guaranteed 
1923-53 (Estimated life 49 years) .. 


Colonial Securities. 
Canada 3% 1938 
Cape of Good Hope 4% 1916. 36 
Cape of Good Hope 34% 1929-49 oe 
Commonwealth of Australia 48% 1940-60 
Jamaica 44% 1941-71 .. oe 
Natal 4% 1937 . ee oe ee 
New South Wales 44% 1945 
New South Wales *% 1942-62 .. 
New Zealand 44% 1945 
New Zealand 4% 1929 . 
Queensland 34% 1945 
South Africa 4% 1943-63 
8. Australia 34% 1926-36 
Tasmania 3}% 1920-40 .. 
Victoria 4% 1940-60 .. 
W. Australia 44% 1935-65 


Corporation Stocks. 

Birmingham 3% on or after 1947 
at option of Corpn. 

Bristol 34% 1925-65 

Cardiff 34% 1935 

Croydon 3% 1940-60 .. oe oe 

Glasgow 2470 1925-40 .. tee ee 

Hull 3$% 1925-55 ‘ ee 

Liverpool 34% on or after "1942 at 
option of Corpn. 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpn. 

Ldn. Cty. 3% Con. Stk. ‘after 1920 at 
option of Corpn. 

Manchester 3% on or after 1941 

Metropolitan Water Board 3% 
1963-2003 ee 

Metropolitan Water Board 3% es 
1934-2003 ° ee ee 

Middlesex C.C, 34% 1927-47 ‘ 

Newcastle 34% irredeemable 

Nottingham 3% irredeemable .. 

Plymouth 3% 920. 60 .. 


English Railway Prior Chane. 
Gt. Western Rly. 4% Debenture 
Gt. Western Rly. 5%, Rent Charge 
Gt. Western Rly. 5% Preference 
L. North Eastern Rly. 4% Debenture . 
L. North Eastern Rly. 4% Guaranteed 
L. North Eastern Rly. 4% Ist Preference 
L. Mid. & Scot. Rly. 4% * Debenture oe 
L. Mid. & Scot. Rly. 4% * Guaranteed . 
L. Mid. & Scot. Rly. 4°, Preference .. 
Southern Railway 4% Debenture ° 
Southern Railway 5% Guaranteed .. 
Southern Railway 5% Preference 
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